ey | 


— ae 














AMERICAN JURIST. 


NO. XVIII. 


APRIL, 1833. 


ART. I—STORY’S COMMENTARIES—VOL. I. 


Commentaries on the Constitution of the United States, with a 
Preliminary Review of the Constitutional History of the 
Colonies and States before the adoption of the Constitution 
of the United States. By Josern Story, LL. D. Dane 
Professor of Law in Harvard University In 3 volumes. 8vo. 
Boston. Hilliard, Gray, & Co. 


A well constructed frame of government is the most stupendous 
work of human genius and wisdom. It should combine the fruits 
of all past experience; those who set about its construction 
must explore the great magazine of history for materials, nor can 
they work these into even the rudiments of a system of civil polity 
without a thorough knowledge of the character and condition 
of the people to be governed —and with all the possible quali- 
fications and advantages for the undertaking, they can, after all, 
at the best, but sketch an outline, the filling up and finishing of 
which must be the work of many years, perhaps centuries. To 
adapt a constitution to the exigencies of a nation, a prescience 
of the future is no less essential than a knowledge of the past. 
Indeed the task is too mighty for any other than gigantic minds 
acting in the most propitious circumstances. It will be appa- 
rent that we are not speaking of those ephemeral organizations, 
of which so many have been so hastily made and so soon broken 
up, during the past fifty years; and of which at one time the 
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242 Story’s Commentaries—Vol. I. { April, 


Abbe Sieyes, at another, Mr. Bentham set up a laboratory to 
supply any number to order, for any occasion or any people ; 
but of a political system well adapted to a people; capable of 
happily blending with their customs and habits ; accommodating 
itself to their interests; operating with facility in successive 
internal and external changes; and resisting, with a still accu- 
mulating vigor, the thousand tendencies to decay ard dissolution 
inherent in all human productions. The difficulty is to propel 
the machinery with the adequate moving principles, and at the 
same time so to distribute, limit and adjust the powers that they 
shall act in harmony, and so adapt them that the national ener- 
gies shall corroborate, and be reciprocally corroborated by, those 
of the government. 

The formation of this complicated piece of political machinery, 
upon one comprehensive plan has been attempted in respect to 
but a very small part of the constitutions now in actual adiminis- 
tration. And every permanent government has its constitution, 
though it may not be formally drawn out on parchment and 
solemnly ratified. All governments, from the most absolute 
despotism to the merest democracy, are administered upon 
certain principles. The fundamental law of a nation may be 
the present will of one or many, according to the most literal 
interpretation ; but we are not thence necessarily to conclude 
that this will can be the mere capricious or random volition of 
the governing one or the governing multitude. On the contrary 
there are, in almost every government, certain directing and 
controlling principles, according to which this will must act. 
Now, whether the organization be simple, as in the instances 
just given, or complicated, as in more mixed and compounded 
governments, as are those of Great Britain and the United 
States, still we shall find a greater or less number of principles 
by which the action of the political machinery is determined. 
The great object of constructing a constitution is the fixing upon 
these principles, and making them permanent. 

In the case of a government, as in that of a machine, the 
more simple it is, the more easy it is to assign its principles. 
But here the parallel ceases, for a simple machine may be an 
adequate and perfect one, but a simple government is a rude, 
imperfect and inadequate one. Yet it may be the only one 
adapted to certain nations, where, if they should undertake to 
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create one more complicated, the machinery would, by being 
unskilfully or unfaithfully managed, be soon entangled and rent 
in pieces by its own operation. Where this is the case it does 
not prove the badness of the machinery in itself, but it shows 
that it is not suited to the customs, characters, social condi- 
tions and relations of that particular community. At certain 
stages of the social progress, nations seem to be capable of no- 
thing more in the form of government than merely the rules that 
may be agreed upon among soldiers united under a chief. Since 
the times of patriarchal government, this has been the most fre- 
quent rudimental form of a political system. Savage tribes and 
semi-civilized nations, like the South Americans, seem to be 
incapable of passing beyond this kind of government. The 
people of some parts of the United States, even show a great 
tendency to relapse into a social state in which only such a 
kind of government, or substitute for a government, could be 
maintained. A majority of a nation, or even the whole nation, 
may feel the deepest interest in establishing a better system, 
and still not possess the skill and social virtue requisite to its 
adoption and management. 

A country so situated may be the scene of a series of revolu- 
tions, or, in other words, the administration may be handed over 
from one faction to another, and so indeed it usually happens ; 
but even in cases of this description there will probably be found 
some certain and pretty uniform principles that determine the 
administration. ‘The rulers for the time may, for instance, 
always respect certain religious or political prejudices. But 
these principles will be very few. Those that determine the 
administration of permanent despotisms will be more numerous ; 
but still very few in comparison with those of a mixed govern- 
ment in which the powers are distributed and reciprocally 
counterpoised among many coordinate, and in some respects 
independent functionaries. England, without any formal written 
constitution, merely from its political organization and from 
usage, has a constitution as well, probably better, defined than 
ours, since it has been operating upon substantially its present 
principles for a century and a half; and accordingly a specific 
application of its principles has been made to more numerous 
cases. But whether we take the English government, or any 
other of any considerable complexity of structure, and having 
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any thing more than a mere rudimental character, we shall find, 
after the most attentive study of it, that we shall be able to lay 
down and define only its most general and fundamental princi- 
ples. So in constructing a government, though, it will be obvi- 
ous to the framers that it must be made congenial to the 
character of the people for whom it is intended, and admit of 
application to the almost infinite variety of cases that may 
arise under it, yet the most that can be done in framing it, is 
to make a general sketch, a mere outline. 

To draw such an outline, and in such a manner that it might 
be filled up year afier year, and still preserve its proportions and 
distinctive character, was the great work undertaken by the 
framers of our constitution, and under circumstances by no 
means the most encouraging. Thirteen different political com- 
munities, with diversity of constitutions, laws, and interests, mu- 
tually repelled from each other by jealousies, were to be mould- 
ed into one nation, by their own consent, with the reciprocal 
sacrifice of their conflicting opinions, and what they might 
conceive to be their conflicting interests. What aggravated the 
difficulty of the undertaking, they felt, and very naturally too, 
a grudging distrust in assigning powers to a supreme authority 
in the place of one they had just shaken off, after a fearful 
struggle. The evils of disunion and the experience of the in- 
efficacy of the old confederation, it is true, supplied the strong- 
est arguments and motives in favor of forming a government of 
sufficient strength to hold the Statestogether. But the obstacles 
were great enough to appal the most sanguine and courageous 
minds. The prospect seemed, at most, to justify the hope of 
repairing and perhaps slightly improving the dilapidated confed- 
eration ; of making a general treaty instead of a general govern- 
ment. And there are not wanting those who now maintain that 
this was all that was in fact accomplished ; that the constitution 
is only another amphyctionic league depending wholly on the 
continued concurrence of each of its members; who maintain 
that no government was in fact formed; and that the United 
States are not a nation, but twenty-five different nations associ- 
ated in a political copartnership during the pleasure of each. 
But this was not what the framers of the constitution contem- 
plated; nor was it so accepted. by the people, in adopting it. 
All the proceedings in framing it, the language of the instru- 








1933. ] Story’s Commentaries—V ol. I. 245 


ment itself, the contemporaneous expositions, and the whole 
administration under it for forty-five years, concur in hold- 
ing it forth as a fundamental law, and the result of its adoption 
as a@ government. If it was merely a treaty, a league, a con- 
tract, revocable at the will of any of the parties to it, or at 
most the confederation reorganized, its formation and adoption 
were matters of small glory; the enthusiasm with which its 
establishment was hailed was a weak infatuation; and the eulo- 
gies that have been pronounced upon it are silly bombast. ‘The 
magnificent fabric, to rear which all the energies and all the 
magnanimity of the nation were evoked, dwindles into a paste- 
board palace that may be crushed by the slightest shock ; and 
after a delusion of forty-five years we are for the first time re- 
stored to our senses, to perceive, in its real diminutiveness, the 
petty result of such grand efforts of great men, and, what we 
mistook for, a great nation, and tobe mortified at the exultation 
of the whole people of these States for all this period in a child- 
ish illusion. Upon this construction the wonder is not at the 
great achievement in framing and adopting the constitution, but 
at the total delusion under which it was framed, and adopted, and 
has been so long administered, and at its continuing in existence 
and effective operation for a period so long as it took to estab- 
lish it. But if the constitution is what it purports to be on the 
face of it, according to its uniform language and spirit from be- 
ginning to end, a fundamental law —or, according to the Vir- 
ginia style, if that be more acceptable, if it be a compact, league, 
treaty, stipulation, covenant or bargain, but irrevocable and in- 
extinguishable except by the power which formed it originally, 
the concurring will of the people of the several States — if the 
result of its adoption was the compounding and consolidating the 
States into one nation, to the extent of the powers conferred 
upon the general government, then its construction and adoption 
were truly a glorious work and a great epoch in political history. 

The interpretation and practical application of this instrument 
are necessarily of an importance corresponding to that of the 
instrument itself, since, as we have already remarked, a consti- 
tution can, at the most, embrace only the general outlines and 
most leading principles of the system. Without a comprehen- 
sive view of these principles in the administration of the gov- 
ernment, and consistent and harmonious deductions from them, 
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and a scrupulous adherence to their true spirit, disorder and 
confusion must be the consequence, and so the government 
either be changed, or made to dwindle away to its dissolution. 
The construction and application of the principles of the con- 
stitution, are the proper subject for the mightiest intellectual 
power, guided by the greatest prudence, and assisted by the 
amplest knowledge, and its maintenance and perpetuation are as 
much jeopardized by a narrow, short-sighted, confused, inade- 
quate interpretation, as froin any direct attempt to overthrow it. 
Such interpretations tend to divest the government of its pow- 
ers, until it becomes too weak to sustain itself: they tend 
to inconsistency and contradiction, and consequently to substi- 
tute, in the place of permanent principles, the present discretion 
or opinion of its administrators for the time being, or, in other 
words, to give it practically an arbitrary character. ‘Those who 
defend a comprehensive, consistent interpretation, are advocates 
of the freedom of the citizen, since they insist upon an adhe- 
rence to certain rules by which the administration, in its vari- 
ous departments, shall be governed. And such rules can be 
established only by the broadest and most comprehensive views, 
and a deep insight into all the consequences of the doctrines 
to be espoused. We do not mean to say that the interpretation 
which gives the most extensive powers to the government is 
necessarily, in all cases, the true one, but that it is essential to 
the maintenance of the government as one of fixed rules, that 
they should be such as to give the powers operation as those of 
a government ; and that those who are constantly urging a dif- 
ferent interpretation are actuated by a spirit hostile to our polit- 
ical institutions. 

It has so happened that those, into whose hands the practical 
exposition of the constitution has mostly fallen, have been 
among the most enlightened and worthy of our citizens, to 
whom we owe almost as much as to its original framers. Be- 
fore the government went into operation all the provisions of the 
constitution were critically analyzed and lucidly expounded by 
General Hamilton, Mr. Madison, and Mr. Jay, in the numbers 
of Federalist. The provisions of this great charter have also 
frequently been subjected to investigation and analysis in the 
Supreme Court of the United States. The mere usage of for- 
ty-five years is also an authority for the construction of the 
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instrument. Add to these sources of light upon our political 
system, the essays and speeches of eminent statesmen contem- 
poraneous with the adoption of the eonstitution and at subse- 
quent periods ; and the opinions of the judicial officers in the 
several States. ‘The results of these various authorities and 
expositions have occasionally been collected in general treatises, 
as in Tucker’s Blackstone, Rawle on the Constitution, and 
Kent’s Commentaries. But these are all very compendious in 
plan; a full elaborate work was wanted, that should present the 
whole body of constitutional law rigidly digested and lucidly 
arranged. Such a work Mr. Justice Story has given to the 
public, and very opportunely, since we have most strangely, 
now at this late day, been unexpectedly thrown back to the very 
threshold —to the agitation of the question whether we have, in 
fact, any constitution of government, or are entirely destitute of 
a supreme Jaw; and which is, in effect, equivalent, whether we 
have any tribunal to interpret and apply, and an authority to 
enforce that law. These are the questions recently agitated. 
Some of the powers exercised by the government ever since its 
establishment, are strenuously denied to have been ever granted. 
In regard to those granted, rules of interpretation have been 
proposed, which would embarrass or defeat their operation. 
A fierce contest is raging over the whole field of constitutional 
Jaw, which will end, we will not doubt, in the firm establish- 
ment of those constructions which have hitherto been adopted 
in the practical administration, and in demonstrating still more 
clearly the admirable structure of our government. A work 
presenting the whole subject, to which every man can readily 
resort for all the learning that may help him to form his opin- 
ion, will, it is obvious, have a powerful influence upon these 
discussions, by enlightening the public inind and by fortifying 
pablic opinion against plausible sophisms and groundless excep- 
tions. 

A dry forbidding work, laborious to peruse, however learned 
it might be, would not meet the exigency ; since only the most 
resolute and indefatigable would plod through it. The one 
before us is not liable, in the least degree, to this objection. 
The style is animated, free and flowing, in the usual manner of 
the author. The arrangement is methodical and clear. It is a 
fortunate part of the author’s plan to commence with the consti- 
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tutional history of the period antecedent to the Revolution. By 
an outline of the political history of each of the colonies, and 
that of the Revolution, and the confederation, the reader is not 
only prepared to enter upon the history and exposition of the 
constitution with greater intelligence, and greater facility of ap- 
prehension, but his curiosity is excited and his interest in the 
subject kindled, for he has a lively sense of the difficulty and 
peril of the occasion at the dissolution of the confederation, and 
the magnitude of the work then to be accomplished, and he 
proceeds with earnest solicitude to the subsequent analysis and 
exposition. Having fresh in his mind all the difficulties to be 
overcome, he is desirous of learning, by a critical review of the 
whole subject, in what way they are surmounted ; and at each 
step, as he advances, he is struck with new admiration of the 
profound, practical wisdom displayed in the structure of the 
government. Indeed any one capable of understanding the 
constitution, who does not admire and glory in it, is not worthy 
to live under it. 

The work commences, as we have said, with a constitutional 
history of each of the thirteen colonies. A general view is 
then given of their resemblances and diversities, and of their 
political condition at the epoch of the Revolution. There 
were three kinds of colonial government, the provincial, pro- 
prietary, and chartered. The provincial colonies were gov- 
erned according to the royal commissions and instructions to 
the governors and other magistrates, to which class belong- 
ed New Hampshire, New York, New Jersey, Virginia, the 
Carolinas, and Georgia. In the proprietary governments the 
colony was granted to individuals in the nature of feudatory 
principalities, with all the inferior royalties and subordinate 
powers of legislation which formerly belonged to counties pala- 
tine; of which class were Maryland, Pennsylvania, and Dela- 
ware. ‘The chartered colonies were political establishments 
possessing the general powers of government, and rights of 
sovereignty, being dependent upon and subject to the realm of 
England, but still possessing within their own territorial limits 
the general powers of legislation and taxation; such were Mas- 
sachusetts, Rhode Island, and Connecticut. 

The political condition of all of them was similar in some re- 
spects. The inhabitants of all ‘enjoyed the rights and _privi- 
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leges of British born subjects and the benefit of the common 
laws of England.’ This, as we have seen, was a limitation upon 
the legislative power contained in an express clause of all the 
charters ; and could not be transcended without a clear breach 
of their fundamental conditions. A very liberal exposition of 
this clause seems, however, always to have prevailed, and to 
have been acquiesced in, if not adopted by the crown. Prac- 
tically speaking, it seems to have been left to the judicial tri- 
bunals in the colonies to ascertain what part of the common law 
was applicable to the situation of the colonies ;* and of course, 
from a difference of interpretation, the common law, as actually 
administered, was not in any two of the colonies exactly the 
same. ‘The general foundation of the local jurisprudence was 
confessedly composed of the same materials; but in the actual 
superstructure they were variously combined, and modified, so 
as to present neither a general symmetry of design, nor an unity 
of execution. 

‘In regard to the legislative power, there was a still greater 
latitude allowed; for notwithstanding the cautious reference in 
the charters to the laws of England, the assemblies actually 
exercised the authority to abrogate every part of the common 
law, except that, which united the colonies to the parent state 
by the general ties of allegiance and dependency ; and every 
part of the statute law, except those acts of Parliament, which 
expressly prescribed rules for the colonies, and necessarily 
bound them, as integral parts of the empire, in a general system, 
formed for all, and for the interest of all.’ To guard this super- 
intending authority with more effect, it was enacted by Parlia- 
ment in 7 & 8 William 3, ch. 22, “ that all laws, by-laws, usages, 
and customs, which should be in practice in any of the planta- 
tions, repugnant to any law made, or to be made in this king- 


' Com. Dig. Navigation, G.1; Id. Ley. C.; 2 Wilson’s Law Lect. 48, 
49, 50, 51, 52. 

2 1 Chalm. Annals, 677, 678, 687; 1 Tucker’s Black. Comm. 384. 1 Vez. 
444, 449; 2 Wilson’s Law Lect. 49 to54; Mass. State Papers, (Ed. 1818,) 
375, 390, 391. 

3-1 Chalmer’s Annals, 139, 140, G84, 687, 671, 675; 1 Tucker’s Black. 
Comm. 384, App.; 2 Wilson’s Law Lect. 49, 50; 1 Doug. Summ. 213; 1 
Pitk. Hist. 108; Mass. State Papers, 345, 346, 347, 351 to 364, 375, 390; 
Dummet’s Defence, 1 American Tracts, 65, &e. 
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dom relative to the said plantations, shall be utterly void and of 
none effect.” ' 

‘It was under the consciousness of the full possession of the 
rights, liberties, and immunities of British subjects, that the 
colonists in almost all the early legislation of their respective 
assemblies insisted upon a declaratory act, acknowledging and 
confirming them.* And for the most part they thus succeeded 
in obtaining a real and effective magna charta of their liberties. 
The trial by jury, in all cases, civil and criminal, was as firmly, 
and as universally established in the colonies, as in the mother 
country. 

‘In all the colonies local legislatures were established, one 
branch of which consisted of representatives of the people freely 
chosen, to represent and defend their interests, and possessing 
a negative upon all laws.’ We have seen, that in the original 
structure of the charters of the early colonies, no provision was 
made for such a legislative body. But accustomed as the 
colonists had been to possess the rights and privileges of Eng- 
lishmen, and valuing as they did, above all others, the right of 
representation in Parliament, as the only real security for their 
political and civil liberties, it was easy to foresee, that they 
would not long endure the exercise of any arbitrary power ; and 
that they would insist upon some share in framing the laws, by 
which they were to be governed. We find accordingly, that at 
an early period [1619] a house of burgesses was forced upon 
the then proprietors of Virginia. In Massachusetts, Connecti- 
cut, New Hampshire, and Rhode Island, the same course was 
pursued.” And Mr. Hutchinson has correctly observed, that 
all the colonies before the reign of Charles the Second, (Mary- 
land alone excepted, whose charter contained an express pro- 
vision on the subject,) settled a model of government for them- 
selves, in which the people had a voice, and representation in 
framing the laws, and in assenting to burthens to be imposed 
upon themselves. After the restoration, there was no instance 


! Stokes’s Colon. 27. 

2 1 Pitk. Hist. 88,89; 3 Hutch. Coll. 201, &c.; 1 Chalmer’s Annals, 
678; 2 Doug. Summ. 193. 

3 i Doug. Summ. 213 to 215. 

4 Robertson’s America, B. 9. 
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of a colony without a representation of the people, nor any at- 
tempt to deprive the colonies of this privilege, except during the 
brief and arbitrary reign of King James the Second.' 

‘In the proprietary and charter governments, the right of the 
people to be governed by laws established by a local legis- 
lature, in which they were represented, was recognised as 
a fundamental principle of the compact. But in the pro- 
vincial governments it was often a matter of debate, whether 
the people had a right to be represented in the legislature, or 
whether it was a privilege enjoyed by the favor and during the 


' 1 Hutch. Hist. Mass. 93, note; 1 Doug. Summ. 213.— Mr. Hutchin- 
son’s remarks are entitled to something more than this brief notice, and a 
quotation is therefore made of the teading passage. ‘It is observable, that 
all the colonies before the reign of King Charles the Second, Maryland ex- 
cepted, settled a model of government for themselves. Virginia had been 
many years distracted under the government of presidents and governors, 
with councils, in whose nomination or removal the people had no voice, 
until in the year 1620 a house of burgesses broke out in the colony; the 
king nor the grand council at home not having given any powers or direc- 
tions for it. The governor and assistants of the Massachusetts at first in- 
tended to rule the people ; and, as we have observed, obtained their consent 
for it, but this lasted twoor three years only; and although there is no color 
for it in the charter, yet a house of deputies appeared suddenly, in 1634, to 
the surprise of the magistrates, and the disappointment of their schemes for 
power. Connecticut soon after followed the plan of the Massachusetts. 
New Haven, although the people had the highest reverence for their lead- 
ers, and for near thirty years in judicial proceedings submitted to the magis- 
tracy, (it must, however, be remembered, that it was annually elected,) 
without a jury; yet in matters of legislation the people, from the beginning, 
would have their share by their representatives. — New Hampshire com- 
bined together under the same form with Massachusetts. — Lord Say tempted 
the principal men of the Massachusetts, to make them and their heirs nobles 
and absolute governors of a new colony; but, under this plan, they could 
find no people to follow them. Barbadoes and the leeward islands, began in 
1625, struggled under governors, and councils, and contending proprietors, 
for about twenty years. Numbers suffered death by the arbitrary sentences 
of courts martial, or other acts of violence, as one side, or the other happened 
to prevail. At length, in 1645, the first assembly was called, and no reason 
given but this, viz. That, by the grant to the Earl of Carlisle, the inhabitants 
were to enjoy all the liberties, privileges, and franchises of English subjects ; 
and therefore, as it is also expressly mentioned in the grant, could not legally 
be bound, or charged by any act without their own consent. This grant, in 
1627, was made by Charles the First, a prince not the most tender of the 
subjects’ liberties. After the restoration, there is no instance of a colony 
settled without a representative of the people, nor any attempt to deprive 
the colonies of this privilege, except in the arbitrary reign of King James 
the Second.” 
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pleasure of the crown. The former was the doctrine of the 
colonists; the latter was maintained by the crown and its legal 
advisers. Struggles took place from time to time on this sub- 
Ject in some of the provincial assemblies; and declarations of 
rights were there drawn up, and rejected by the crown, as an 
invasion of its prerogative.’ The crown also claimed, as within 
its exclusive competence, the right to decide, what number of 
representatives should be chosen, and from what places they 
should come.’ The provincial assemblies insisted upon an ad- 
verse claim. The crown also insisted on the right to continue 
the legislative assembly for an indefinite period, at its pleasure, 
without a new election; and to dissolve it in like manner. The 
latter power was admitted; but the former was most stoutly 
resisted, as in effect a destruction of the popular right of repre- 
sentation, frequent elections being deemed vital to their political 
safety ; — “a right,” (as the declaration of independence em- 
phatically pronounces,) “inestimable to them, and formidable 
to tyrants only.”* In the colony of New York the crown suc- 
ceeded at last [1743] * in establishing septennial assemblies, in 
imitation of the septennial parliaments of the parent country, 
which was a measure so offensive to the people, that it consti- 
tuted one of their grievances propounded at the commencement 
of the American Revolution.’ 

‘For all the purposes of domestic and internal regulation, the 
colonial legislatures deemed themselves possessed of entire and 
exclusive authority. One of the earliest forms, in which the 
spirit of the people exhibited itself on this subject, was the con- 
stant denial of all power of taxation, except under laws passed 
by themselves. The propriety of their resistance of the claim 
of the Crown to tax them seems not to have been denied by 
the most strenuous of their opponents.’ It was the object of 
the latter to subject them only to the undefined and arbitrary 
power of taxation by Parliament. The colonists with a firm- 


1 1 Pitk. Hist.'85, 86, 87; 1 Chalm. Opin. 189; 2 Doug. Summ. 251, &e 

? 1 Pitk. Hist. 88; 1 Chalm. Opin. 268, 272; 2 Doug. Summ. 37, 38, 39, 
10, 41, 73; Chitty, Prerog. ch. 3. 

3 1 Pitk. Hist. 86, 87. 

4 1 Pitk. Hist. 87, 88. 

° In Virginia also the assemblies were septennial. The Federalist, No. 
52. 
6 2 Chalm. Annals, 658, 681, 683, 686, 687; Stat. 6 Geo. 3, ch. 12 
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ness and public spirit, which strike us with surprise and admi- 
ration, claimed for themselves, and their posterity, a total exemp- 
tion from al] taxation not imposed by their own representatives. 
A declaration to this effect will be found in some of the earliest 
of colonial legislation; in that of Plymouth, of Massachusetts, 
of Virginia, of Maryland, of Rhode Island, of New York, and 
indeed of most of the other colonies.’ The general opinion 
held by them was, that parliament had no authority to tax them, 
because they were not represented in parliament.’ 

‘On the other hand, the statute of 6 Geo. 3, ch. 12, contained 
an express declaration by parliament, that “the colonies and 
plantations in America have been, are, and of right ought to be 
subordinate unto and dependent upon the imperial crown and 
parliament of Great Britain,” and that the king, with the advice 
and consent of parliament, *‘ had, hath, and et right ought to 
have full power and authority to make Jaws and statutes of suf- 
ficient force and validity to bind the colonies and people of 
America in all cases whatsoever.” 

‘It does not appear, that this declaratory act of 6 Geo. 3, 
met with any general opposition among those statesmen in Eng- 
land, who were most friendly to America. Lord Chatham, in 
a speech on the 17th of December, 1765, said, “1 assert the 
authority of this country over the colonies to be sovereign and 
supreme in every circumstance of government and legislation. 
But, (he added,) taxation is no part of the governing or legisla- 
tive power —taxes are the voluntary grant of the people alone.” 
Mr. Burke, who may justly be deemed the leader of the colo- 
nial advocates, maintained the supremacy of parliament to the 
full extent of the declaratory act, and as justly including the 
power of taxation.‘ But he deemed the power of taxation in 
parliament as an instrument of empire, and. not as a means of 
supply ; and therefore, that it should be resorted to only in ex- 


' | Pitkin’s Hist. 89, 90, 91; 2 Holmes’s Annals, 133, 134, 135; 2 Doug. 
Sum. 251; 1 Doug. Sum. —_ 3 Hutch. Coll. 529, 530. 

2 1 Pitkin, 89, &c. 97, 127, 129; Marsh. Colon. 352, 353; Appx. 469, 
470, 472; Chalm. Annals, 658. 

3 6 Geo. 3, ch. 12; Stokes’s Colon. 28, 29. See also Marshall on Colon. 
ch. 13, p. 353; Vaughan R. 300, 400; 1 Pitkins’s Hist. 123. 

+ Burke’s Speech on Taxation of America in 1774; Burke’s Speech on 
Conciliation with America, 22 March, 1775. See also his Letters to the 
Sheriffs of Bristol in 1777 
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treme cases for the former purpose. With a view to concilia- 
tion, another act was passed at a late period, (in 18 Geo. 3, ch. 
12,) which declared, that parliament would not impose any 
duty or tax on the colonies, except for the regulation of com- 
merce ; and that the net produce of such duty, or tax, should 
be applied to the use of the colony, in which it was levied. But 
it failed of its object. The spirit of resistance had then become 
stubborn and uncontrollable. The colonists were awake to a 
full sense of all their rights; and habit had made them firm, and 
common sufferings had made them acute, as well as indignant 
in the vindication of.their privileges. And thus the struggle was 
maintained on each side with unabated zeal, until the American 
Revolution. The Declaration of Independence embodied in a 
permanent form a denial of such parliamentary authority, treat- 
ing it as a gross and unconstitutional usurpation. 

‘The colonial legislatures, with the restrictions necessarily 
arising from their dependency on Great Britain, were sovereign 
within the limits of their respective territories. But there was 
this difference among them, that in Maryland, Connecticut, and 
Rhode Island, the laws were not required to be sent to the king 
for his approval; whereas, in all the other colonies, the king 
possessed a power of abrogating them, and they were not final 
in their authority until they had passed under his review.’ In 
respect to the mode of enacting laws, there were some differ- 
ences in the organization of the colonial governments.’ In 
Connecticut and Rhode Island the governor had no negative 
upon the laws; in Pennsylvania the council had no negative, 
but was merely advisory to the executive; in Massachusetts, 
the council was chosen by the legislature, and not by the crown ; 
but the governor had a negative on the choice.’ pp. 147 — 159. 

In all the colonies the lands within their limits were, by the 
terms of their original grants, and charters, to be holden of the 
crown in free and common socage; and not in capite or by 
knight’s service. ‘They were all holden either as of the manor 
of Kast Greenwich in Kent, or of the castle of Windsor in 
Berkshire, or of the manor of Hampton Court in Middlesex. 
* All the slavish and military part of the ancient feudal tenures,’ 


? Chalmers’s Annals, 203, 295; 1 Doug. Summ. 207, 208. 
? 1 Doug. Summ. 215. 
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says the commentator, ‘ were thus effectually prevented from 
taking root in the American soil. Our tenures thus acquired a 
universal simplicity ; and it is believed that none but freehold 
tenures in socage ever were in use among us. No traces can 
be found of copyhold, or gavelkind, or burgage tenures. In 
short, for most purposes, our lands may be deemed to be per- 
fectly allodial, or held of no superior at all, though many of the 
distinctions of the feudal law have necessarily insinuated them- 
selves into the modes of acquiring, transferring, and transmitting 
estates.’ p. 159. Connected with this state of things and na- 
turally flowing from it, is the simplicity of our system of con- 
veyances. 

All the colonies considered themselves, not as parcel of the 
realm of England, but as dependencies of and owing allegiance 
to, the British crown, and in virtue of this superintendency the 
crown claimed the right of entertaining appeals from the courts 
of last resort in the colonies, to be heard and finally adjudged 
on by the king in council. 

Although the colonies were independent of each other they 
were not wholly alien to each other. ‘On the contrary, they 
were fellow subjects, and for many purposes one people. Ev- 
ery colonist had a right to inhabit, if he pleased, in any other 
colony ; and as a British subject, he was capable of inheriting 
lands by descent in every other colony. The commercial in- 
tercourse of the colonies, too, was regulated by the general 
laws of the British empire ; and could not be restrained, or ob- 
structed by colonial legislation. The remarks of Mr. Chief 
Justice Jay on this subject are equally just and striking. “ All 
the people of this country were then subjects of the king of 
Great Britain, and owed allegiance to him; and all the civil 
authority then existing, or exercised here, flowed from the head 
of the British empire. They were, in a strict sense, fellow 
subjects, and in a variety of respects one people. When the 
Revolution commenced, the patriots did not assert, that only 
the same affinity and social connexion subsisted between the 
people of the colonies, which subsisted between the people of 
Gaul, Britain, and Spain, while Roman provinces, to wit, only 
that affinity and social connexion, which result from the mere 
circumstance of being governed by the same prince.” Differ- 
ent ideas prevailed, and gave occasion to the Congress of 1774 
and 1775.’ 
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The diversities among the colonies are then enumerated ; 
among which the first is that of descents and distribution of in- 
testate estates. ‘ All the southern colonies, including Virginia, 
adhered to the course of descents, at the common law, down to 
the Revolution. Asa natural consequence, real property was 
in these colonies held in large masses by the families of the 
ancient proprietors.’ The rule was the same in New York and 
New Jersey ; and so also in Rhode Island almost to the era of 
the revolution. In the others, estates were distributed equally 
among all the children, and next of kin, the eldest son being 
entitled to a double portion. 

‘A very curious question was at one time (in 1727) agitated 
before the king in council, upon an appeal from Connecticut, 
how far the statute of descents and distributions, dividing the 
estate among all the children, was conformable to the charter of 
that colony, which required the laws to be “ not contrary to the 
laws of the realm of England.” It was upon that occasion de- 
cided, that the law of descents, giving the female, as well as the 
male heirs, a part of the real estate, was repugnant to the char- 
ter, and therefore void. This determination created great 
alarm, not only in Connecticut, but elsewhere; since it might 
cut deep into the legislation of the other colonies, and disturb the 
foundation of many titles. The decree of the council, annul- 
ling the law, was upon the urgent application of some of the 
colonial agents revoked, and the law reinstated with its obliga- 
tory force.’ p. 167. 

In some of the colonies lands were liable only to an extent of 
an elegit in favor of creditors, but in general they were subject 
to be sold or set off on execution for the satisfaction of debts; 
and were also assets in the hands of executors and administra- 
tors. ‘This was the natural consequence of the condition of a 
people possessing little moveable property. 

Such were the striking circumstances of resemblance and di- 
versity among the colonies ; after the enumeration, of which the 
author takes a general view of the legislative authority in the 
colonies and the authority of parliament to bind them. This 
theme sounds of the revolution, to the political events of which, 
as far as they relate to constitutional law, the reader is then in- 
troduced. In this part of the work some topics are discussed 
that have a direct bearing upon the nature and fundamental 
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principles of our union. Without an attentive study of the po- 
litical events of this period, our frame of government cannot be 
understood. It will appear from the history of these times, that 
the several States never considered themselves as wholly inde- 
pendent nations, alien one to another. 

‘None of the colonies before the Revolution were, in the 
most large and general sense, independent, or sovereign com- 
munities. ‘They were all originally settled under, and sub- 
jected to the British crown.’ Their powers and authorities 
were derived from, and limited by their respective charters. 
All, or nearly all, of these charters controlled their legislation 
by prohibiting them from making laws repugnant, or contrary to 
those of England. ‘The crown, in many of them, possessed a 
negative upon their legislation, as well as the exclusive appoint- 
ment of their superior officers ; and a right of revision, by way 
of appeal, of the judgments of their courts.’ In their most 
solemn declarations of rights, they admitted themselves bound, 
as British subjects, to allegiance to the British crown; and as 
such, they claimed to be entitled to all the rights, liberties, and 
immunities of free born British subjects. They denied all 
power of taxation, except by their own colonial legislatures ; 
but at the same time they admitted themselves bound by acts of 
the British parliament for the regulation of external commerce, 
so as to secure the commercial advantages of the whole empire 
to the mother country, and the commercial benefits of its re- 
spective members.’ So far, as respects foreign states, the colo- 
nies were not, in the sense of the laws of nations, sovereign 
states ; but mere dependencies of Great Britain. They could 
make no treaty, declare no war, send no ambassadors, regulate 
no intercourse or commerce, nor in any other shape act, as sove- 
reigns, in the negociations usual between independent states. 
In respect to each other, they stood in the common relation of 
British subjects; the legislation of neither could be controlled 
by any other; but there was a common subjection to the British 


12 Dall. 471. Per Jay C. J. 
® See Marshall’s Hist. of Colonies. p. 483; Journals of Congress, 1774, 
p. 29. 
3 Journal of Congress, 1774, p. 27, 29, 38, 39; 1775, p. 152, 156, Mar- 
shall’s Hist. of Colonies, ch. 14, p. 412, 483. 
VOL. IX.—NO. XVIII. 35 














258 Story’s Commentaries—Vol. I. [ April, 


crown.’ If in any sense they might claim the attributes of 
sovereignty, it was only in that subordinate sense, to which we 
have alluded, as exercising within a limited extent certain usual 
powers of sovereignty. ‘They did not even affect to claim a 
local allegiance.” 

‘In the next place the colonies did not severally act for them- 
selves, and proclaim their own independence. It is true, that 
some of the states had previously formed incipient governments 
for themselves ; but it was done in compliance with the recom- 
mendations of congress.’ Virginia, on the 29th of June, 1776, 
by a convention of delegates, declared “ the government of this 
country, as formerly exercised under the crown of Great Brit- 
ain, totally dissolved ;” and proceeded to form a new constitu- 
tion of government. New Hampshire also formed a govern- 
ment, in December, 1775, which was manifestly intended to be 
temporary, “during (as they said) the unhappy and unnatural 
contest with Great Britain.” * New Jersey, too, established a 
frame of government, on the 2d of July, 1776 ; but it was ex- 
pressly declared, that it should be void upon a reconciliation 
with Great Britain.? And South Carolina, in March, 1776, 
adopted a constitution of government ; but this was, in like man- 
ner, “established until an accommodation between Great Brit- 
ain and America could be obtained.” *° But the declaration of 
the independence of all the colonies was the united act of all. 
It was “a declaration by the representatives of the United States 
of America in congress assembled ;” ‘ by the delegates appoint- 
ed by the good people of the colonies,” as in a prior declara- 
tion of rights they were called.” It was not an act done by the 
state governments then organized; nor by persons chosen by 
them. It was emphatically the act of the whole people of the 
united colonies, by the instrumentality of their representatives, 


? Chalmer’s Annals, 686, 637; 2 Dall. 479. Per Jay C J. 

2 Journal of Congress, 1776, p. 282; 2 Haz. Coll. 591; Marsh. Colonies, 
App. No. 3, p. 469. 

3 Journal of Congress, 1775, p. 115, 231, 235, 279; 1 Pitk. Hist. 35], 
855; Marsh. Colon. ch. 14, p. 441, 447; 9 Henning. Stat. 112, 113; 9 
Dane’s Abridg. App. § 5, p. 16. 

4 2 Belk. N. Hamp. ch. 25, p. 306, 308, 310; 1 Pitk. Hist. 351, 355. 

5 Stokes’s Hist. Colon. 51, 75. 

® Stokes’s Hist. Colon. 105; 1 Pitk. Hist. 355. 

7 Journal, 1776, p. 241; Journal, 1774, p. 27, 45. 
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chosen for that, among other purposes." It was an act not 
competent to the state governments, or any of them, as organ- 
ized under their charters, to adopt. Those charters neither 
contemplated the case, nor provided for it. It was an act of 
original, inherent sovereignty by the people themselves, result- 
ing from their right to change the form of government, and to 
institute a new government, whenever necessary for their safety 
and happiness. So the declaration of independence treats it. 
No state had presumed of itself to form a new government, or 
to provide for the exigencies of the times, without consulting 
congress on the subject; and when they acted, it was in pursu- 
ance of the recommendation of congress. It was, therefore, the 
achievement of the whole for the benefit of the whole. The 
people of the united colonies made the united colonies free and 
independent states, and absolved them from all allegiance to the 
British crown. The declaration of independence has accord- 
ingly always been treated, as an act of paramount and sovereign 
authority, complete and perfect per se, and ipso facto working 
an entire dissolution of all politieal connexion with and allegiance 
to Great Britain. And this, not merely as a practical fact, but 
in a legal and constitutional view of the matter by courts of 
justice.” 

‘In the debates in the South Carolina legislature, in January, 
1788, respecting the propriety of calling a convention of the 
peuple to ratify or reject the constitution, a distinguished states- 
man? used the following language: “ This admirable manifesto 
(i. e. the declaration of independence) sufficiently refutes the 
doctrine of the individual sovereignty and independence of the 
several states. In that declaration the several states are not 
even enumerated ; but after reciting in nervous language, and 
with convincing arguments our right to independence, and the 
tyranny, which — us to assert it, the declaration is made 
in the following words: ‘ We, therefore, the representatives of 
the United States, &c. do, i in the name, &c. of the good people 
of these colonies, solemnly publish, &c. that these united colo- 
nies are, and of right ought to be, free and independent states.’ 


+ 2 Dall. 470, 471. Per Jay C. J. ; 9 Dane’s Abridg. App. § 12, 13, Pp. 
23, 24. 
2 2 Dallas R. 470. 
* Mr. Charles Cotesworth Pinckney. 
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The separate independence and individual sovereignty of the 
several states were never thought of by the enlightened band of 
patriots, who framed this declaration. ‘The several states are 
not even mentioned by name in any part, as if it was intended 
to impress the maxim on America, that our freedom and inde- 
pendence arose from our union, and that without it we could 
never be free or independent. Let us then consider all attempts 
to weaken this union by maintaining, that each state is separately 
and individually independent, as a species of political heresy, 
which can never benefit us, but may bring on us the most serious 
distresses.” ' 


‘In the next place we have seen, that the power to do this 
act was not derived from the state governments; nor was it 
done generally with their cooperation. ‘The question then 
naturally presents itself, if it is to be considered as a national 
act, in what manner did the colonies become a nation, and in 
what manner did congress become possessed of this national 
power? ‘The true answer must be, that as soon as congress 
assumed powers and passed measures, which were in their 
nature national, to that extent the people, from whose acqui- 
escence and consent they took effect, must be considered as 


1 Debates in South Carolina, 1788, printed by A. E. Miller, Charleston, 
1831, p. 43,44. — Mr. Adams, in his Oration on the 4th of July, 1831, which 
is valuable for its views of constitutional - principles, insists upon the same 
doctrine at considerable length. Though it has been published since the 
original preparation of these lectures, I gladly avail myself of an opportunity 
to use his authority in corroboration of the same views. ‘ The union of 
the colonies had preceded this declaration, [of independence,]} and even the 
commencement of the war. The declaration was joint, that the united 
colonies were free and independent states, but not that any one of them was 
a free znd independent state, separate from the rest.” ‘* The declaration of 
independence was a social compact, by which the whole people covenanted 
with each citizen, and each citizen with the whole people, that the united 
colonies were, and of right ought to be free and independent states. To 
this compact union was as vital, as freedom or independence.” ‘The 
declaration of independence announced the severance of the thirteen united 
colonies from the rest of the British empire, and the existence of their peo- 
ple from that day forth as an independent nation. The people of all the 
colonies, speaking by their representatives, constituted themselves one 
moral person before the face of their fellow men.” ‘“ The declaration of 
independence was not a declaration of liberty merely acquired, nor was it 
a form of government. The people of the colonies were already free, and 
their forms of government were various. They were all colonies of a mo- 
narchy. The king of Great Britain was their common sovereign.” 
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agreeing to form a nation.’ ‘The congress of 1774, looking at 
the general terms of the commissions, under which the delegates 
were appointed, seem to have possessed the power of concert- 
ing such measures, as they deemed best, to redress the griev- 
ances, and preserve the rights and liberties of all the colonies. 
Their duties seem to have been principally of an advisory na- 
ture ; but the exigencies of the times led them rather to follow 
out the wishes and objects of their constituents, than scrupulously 
to examine the words, in which their authority was communi- 
cated.” The congress of 1775 and 1776 were clothed with 
more ample powers, and the language of their commissions 
generally was sufficiently broad to embrace the right to pass 
measures of a national character and obligation. ‘The caution 
necessary at that period of the revolutionary struggle rendered 
that language more guarded, than the objects really in view 
would justify ; but it was foreseen, that the spirit of the people 
would eagerly second every measure adopted to further a gen- 
eral union and resistance against the British claims. ‘The con- 
gress of 1775 accordingly assumed at once (as we have seen) 
the exercise of some of the highest functions of sovereignty. 
They took measures for national defence and resistance ; they 
followed up the prohibitions upon trade and intercourse with 
Great Britain; they raised a national army and navy, and au- 
thorized limited national hostilities against Great Britain; they 
raised money, emitted bills of credit, and contracted debts upon 
national account; they established a national post-office; and 
finally they authorized captures and condemnation of prizes in 
prize courts, with a reserve of appellate jurisdiction to them- 
selves. 

‘The same body, in 1776, took bolder steps, and exerted 
powers, which could in no other manner be justified or accounted 
for, than upon the supposition, that a national union for national 
purposes already existed, and that the congress was invested 
with sovereign power over all the colonies for the purpose of 
preserving the common rights and liberties of all. ‘They ac- 
cordingly authorized general hostilities against the persons and 
property of British subjects; they opened an extensive com- 
merce with foreign countries, regulating the whole subject of im- 


13 Dall. R. 80, 81, 90,91, 109,110, 111,117.  * 3 Dall. R. 91. 
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ports and exports ; they authorized the formation of new govern- 
ments in the colonies; and finally they exercised the sovereign 
prerogative of dissolving the allegiance of all colonies to the 
British crown. The validity of these acts was never doubted, 
or denied by the people. On the contrary, they became the 
foundation, upon which the superstructure of the liberties and 
independence of the United States has been erected. What- 
ever, then, may be the theories of ingenious men on the subject, 
it is historically true, that before the declaration of independence 
these colonies were not, in any absolute sense, sovereign states ; 
that that event did not find them: or make them such ; but that 
at the moment of their separation they were under the dominion 
of a superior controlling national government, whose powers 
were vested in and exercised by the general congress with the 
consent of the people of all the states.' 

‘From the moment of the declaration of independence, if not 
for most purposes at an antecedent period, the united colonies 
must be considered as being a nation de facto, having a general 
government over it created, and acting by the general consent 
of the people of all the colonies. The powers of that govern- 
ment were not, and indeed could not be well defined. But 
still its exclusive sovereignty, in many cases, was firmly estab- 
lished ; and its controlling power over the states was in most, if 
not in all national measures, universally admitted.” The arti- 


1 This whole subject is very amply discussed by Mr. Dane in his Appen- 
dix to the 9th volume of his Abridgment of the Laws; and many of his 
views coincide to those stated in the text. The whole of that Appendix 
is worthy of the perusal of every constitutional lawyer, even though he 
might differ from some of the conclusions of the learned author. He will 
there find much reasoning from documentary evidence of a public nature, 
which has not hitherto been presented in a condensed or accurate shape. 

Some interesting views of this subject are also presented in President 
Monroe’s Message on Internal Improvements, on the 4th of May, 1822, 
appended to his Message respecting the Cumberland Road. See, especially, 
pages 8 and 9. 

When Mr. Chief Justice Marshall, in Ogden v. Gibbons, (9 Wheat. R. 
187,) admits, that the states, before the formation of the constitution, were 
sovereign and independent, and were connected with each other only by a 
league, itis manifest, that he uses the word “ sovereign” in a very restricted 
sense. Under the confederation there were many limitations upon the 
powers of the states. 

2 See Penhallow v. Doane, 3 Dall. R. 54; Ware v. Hylton, 3 Dall. 199, 
per Chase J. See the Circular Letter of Congress, 13th Sept. 1779; 5 
Jour. Cong. 341, 348, 349. 
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cles of confederation, of which we shall have occasion to speak 
more hereafter, were not prepared or adopted by congress until 
November, 1777;' they were not signed or ratified by any of 
the states until July, 1778; and they were not ratified, so as to 
become obligatory upon all the states, until March, 1781. In 
the intermediate time, congress continued to exercise the powers 
of a general government, whose acts were binding on all the 
states. And though they constantly admitted the states to be 
“sovereign and independent communities ;”’* yet it must be 
obvious, that the terms were used in the subordinate and limited 
sense already alluded to; for it was impossible to use them in 
any other sense, since a majority of the states could by their 
public acts in congress control and bind the minority. Among 
the exclusive powers exercised by congress, were the power to 
declare war and make peace ; to authorize captures ; to insti- 
tute appellate prize courts; to direct and control all national, 
military, and naval operations; to form alliances, and make 
treaties ; to contract debts, and issue bills of credit upon national 
account. In respect to foreign governments, we were politically 
known as the United States only; and it was in our national 
capacity, as such, that we sent and received ambassadors, en- 
tered into treaties and alliances, and were admitted into the 
general community of nations, who might exercise the right of 
belligerents, and claim an equality of sovereign powers and pre- 
rogatives.” 

‘In confirmation of these views, it may not be without use to 
refer to the opinions of some of our most eminent judges, deliv- 
ered on occasions, which required an exact examination of the 
subject. In Chisholm’s Evxecutors v. The State of Georgia, 
(3 Dall. 419, 470,*) Mr. Chief Justice Jay, who was equally 
distinguished as a revolutionary statesman and a general jurist, 
expressed himself to the following effect: “The revolution, or 
rather the declaration of independence, found the people already 
united for general purposes, and at the same time providing for 
their more domestic concerns by state conventions, and other 


' Jour. of Cong. 1777, p. 502. 

* See Letter of 17th Noy. 1777, by Congress, recommending the articles 
of confederation; Journal of 1777, p. 513, 514. 

3 1 Amer. Museum, 15; 1 Kent. Comm. 197, 198, 199. 

4 S. C. 1 Peter’s Cond. R. 635. 
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temporary arrangements. From the crown of Great Britain the 
sovereignty of their country passed to the people of it; and it 
was then not an uncommon opinion, that the unappropriated 
lands, which belonged to that crown, passed, not to the people 
of the colony or states, within whose limits they were situated, 
but to the whole people. On whatever principle this opinion 
rested, it did not give way to the other ; and thirteen sovereign- 
ties were considered as emerging from the principles of the 
revolution, combined by local convenience and considerations. 
The people, nevertheless, continued to consider themselves, in 
a national point of view, as one people ; and they continued with- 
out interruption to manage their national concerns accordingly.” 
In Penhallow v. Doane, (3 Dall. R. 54,') Mr. Justice Patter- 
son, (who was also a revolutionary statesman) said, speaking of 
the period before the ratification of the confederation: ‘The 
powers of congress were revolutionary in their nature, arising 
out of events adequate to every national emergency, and coex- 
tensive with the object to be attained. Congress was the gen- 
eral, supreme, and controlling council of the nation, the centre 
of the union, the centre of force, and the sun of the political 
system. Congress raised armies, fitted out a navy, and pre- 
scribed rules for their government, &c. &c. These high acts 
of sovereignty were submitted to, acquiesced in, and approved of 
by the people of America, &c. &c. The danger being immi- 
nent and common, it became necessary for the people or colo- 
nies to coalesce and act in concert, in order to divert, or break 
the violence of the gathering storm. They accordingly grew 
into union, and formed one great political body, of which con- 
gress was the directing principle and soul, &c. &c.. The truth 
is, that the states, individually, were not known, nor recognised 
as sovereign by foreign nations, nor are they now. ‘The states 
collectively under congress, as their connecting point or head, 
were acknowledged by foreign powers, as sovereign, particularly 
in that acceptation of the term, which is applicable to all great 
national concerns, and in the exercise of which other sovereigns 
would be more immediately interested.” In Ware v. Hylton, 
(3 Dall. 199,*) Mr. Justice Chase (himself also a revolutionary 


' S. C. 1 Peters’s Cond. Rep. 21. 
* S.C. 1 Peters’s Cond. R. 99. 
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statesman) said: “It has been inquired, what powers congress 
possessed from the first meeting in September, 1774, until the 
ratification of the confederation on the Ist of March, 1781. It 
appears to me, that the powers of congress during that whole 
period were derived from the people they represented, expressly 
given through the medium of their state conventions or state 
legislatures; or, that after they were exercised, they were, im- 
pliedly ratified by the acquiescence and obedience of the people, 
&e. The powers of congress originated from necessity, and arose 
out of it, and were only limited by events; or, in other words, 
they were revolutionary in their nature. ‘Their extent depended 
on the exigencies and necessities of public affairs. I entertain 
this general idea, that the several states retained all internal 
sovereignty ; and that congress properly possessed the rights of 
external sovereignty. In deciding on the powers of congress, 
and of the several states before the confederation, I see but one 
safe rule, namely, that all the powers actually exercised by con- 
gress before that period were rightfully exercised, on the pre- 
sumption not to be controverted, that they were so authorized 
by the people they represented, by an express or implied grant ; 
and that all the powers exercised by the state conventions or 
state legislatures were also rightfully exercised, on the same 
presumption of authority from the people.” ' 

‘In respect to the powers of the continental congress exer- 
cised before the adoption of the articles of confederation, few 
questions were judicially discussed during the revolutionary con- 
test; for men had not leisure in the heat of war nicely to scru- 
tinize or weigh such subjects; inter arma silent leges. The 
people, relying on the wisdom and patriotism of congress, silently 
acquiesced in whatever authority they assumed. But soon 
after the organization of the present government, the question 
was most elaborately discussed before the Supreme Court of 
the United States, in a case calling for an exposition of the 
appellate jurisdiction of congress in prize causes before the 
ratification of the confederation.” The result of that examina- 


1 See also 1 Kent. Comm. Lect. 10, p. 196; President Monroe’s Exposi- 
tion and Message, 4th of May, 1822, p. 8, 9, 10, 11. 

2 Penhallow v. Doane, 3 Dall. 54, 80, 83, 90, 91, 94, 109, 110, 111, 112, 
117; Journals of Congress, March, 1779, p. 86 to 88; 1 Kent. Comm. 198, 
199. 
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tion was, as the opinions already cited indicate, that congress, 
before the confederation, possessed, by the consent of the people 
of the United States, sovereign and supreme powers for national 
purposes ; and among others, the supreme powers of peace and 
war, aud, as an incident, the right of entertaining appeals in the 
last resort in prize causes, even in opposition to state legislation. 
And that the actual powers exercised by congress, in respect to 
national objects, furnished the best exposition of its constitu- 
tional authority, since they emanated from the representatives of 
the people, and were acquiesced in by the people.’ p. 196—208. 

These views and historical facts ought to be pondered upon, 
and no man who gives his mind to them can afterwards listen, 
for a moment, to the narrow doctrines and querulous exceptions, 
and the degrading and belittleing sentiments, in respect to the 
union of these States, which have been announced and so often 
and so pertinaciously reiterated, since the doctrine of nullification 
has been under discussion. 

In introducing the history and analysis of the confederation, 
the author makes some remarks which we extract as a corrective 
of the flippant levity with which some politicians — we will not 
say statesmen —express themselves on the great subjects of 
forming nations and establishing and overthrowing governments. 

‘It will be an instructive and useful lesson to us to trace his- 
torically the steps, which led to the formation and final adoption 
of the articles of confederation and perpetual union between the 
United States. It will be instructive, by disclosing the real 
difficulties attendant upon such a plan, even in times, when the 
necessity of it was forced upon the minds of men not only by 
common dangers, but by common protection, by common feel- 
ings of affection, and by common efforts of defence. It will be 
useful, by moderating the ardor of inexperienced minds, which 
are apt to imagine, that the theory of government is too plain, 
and the principles on which it should be formed, too obvious, 
to leave much doubt for the exercise of the wisdom of states- 
men, or the ingenuity of speculatists. Nothing is indeed more 
difficult to foresee, than the practical operation of given powers, 
unless it be the practical operation of restrictions, intended to 
control those powers. It is a mortifying truth, that if the pos- 
session of power sometimes leads to mischievous abuses, the 
absence of it also sometimes produces a political debility, quite 
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as ruinous in its consequences to the great objects of civil gov- 
ernment.’ p. 210. 


The history of the formation of the confederation is given in 
a few words. 

‘On the 11th of June, 1776, the same day on which the 
committee for preparing the declaration of independence was 
appointed, congress resolved, that “a committee be appointed 
to prepare and digest the form of a confederation to be entered 
into between these colonies ;” and on the next day a committee 
was accordingly appointed, consisting of a member from each 
colony.’ Nearly a year before this period, (viz. on the 21st of 
July, 1775,) Dr. Franklin had submitted to congress a sketch 
of articles of confederation, which does not, however, appear to 
have been acted on. These articles contemplated a union, until 
a reconciliation with Great Britain, and on failure thereof, the 
confederation to be perpetual. 

‘On the 12th of July, 1776, the committee, appointed to 
prepare articles of confederation, presented a draft,’ which was 
in the hand-writing of Mr. Dickenson, one of the committee, 
and a delegate from Pennsylvania. 'The draft, so reported, was 
debated from the 22d to the 31st of July, and on several days 
between the 5th and 20th of August, 1776. On this last day, 
congress, in committee of the whole, reported a new draft, which 
was ordered to be printed for the use of the members.° 

‘The subject seems not again to have been touched until the 
8th of April, 1777, and the articles were debated at several 
times between that time and the 15th of November of the same 
year. On this last day the articles were reported with sundry 
amendments, and finally adopted by congress. A committee 
was then appointed to draft, and they accordingly drafted, a 
circular letter, requesting the states respectively to authorize 
their delegates in congress to subscribe the same in behalf of 
the state. ‘The committee remark in that letter, “that to form 
a permanent union, accommodated to the opinions and wishes 


1 Journals of 1776, p. 207. 
3 The draft of Dr. Franklin, and this draft, understood to be by Mr. Dick- 
enson, were never printed, until the publication of the Secret Journals by 


order of Congress in 1821, where they will be found under pages 283 and 
290. 


3 Secret Journals, 1776, p. 304. 
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of the delegates of so many states, differing in habits, produce, 
commerce, and internal police, was found to be a work, which 
nothing but time and reflection, conspiring with a disposition to 
conciliate, could mature and accomplish. Hardly is it to be 
expected, that any plan, in the variety of provisions essential to 
our union, should exactly correspond with the maxims and 
political views of every particular state. Let it be remarked, 
that after the most careful inquiry and the fullest information, 
this is proposed, as the best, which could be adapted to the 
circumstances of all, and as that alone, which affords any tolera- 
ble prospect of general ratification. Permit us, then, (add the 
committee,) earnestly to recommend these articles to the imme- 
diate and dispassionate attention of the legislatures of the 
respective states. Let them be candidly reviewed under a 
sense of the difficulty of combining, in one general system, the 
various sentiments and interests of a continent, divided into so 
many sovereign and independent communities, under a con- 
viction of the absolute necessity of uniting all our councils, and 
all our strength, to maintain and defend our common liberties. 
Let them be examined with a liberality becoming brethren and 
fellow citizens, surrounded by the sarne imminent dangers, con- 
tending for the same illustrious prize, and deeply interested in 
being forever bound, and connected together, by ties the most 
intimate and indissoluble. And finally, let them be adjusted 
with the temper and magnanimity of wise and patriotic leg sla- 
tors, who, while they are concerned for the prosperity of their 
own more immediate circle, are capable of rising superior to 
Iecal attachments, when they may be incompatible with the 
safety, happiness, and glory of the general confederacy.” 
‘Such was the strong and eloquent appeal made to the states. 
It carried, however, very slowly conviction to the minds of the 
local legislatures. Many objections were stated; and many 
amendments were proposed. All of them, however, were re- 
jected by congress, not probably because they were all deemed 
inexpedient or improper in themselves ; but from the danger of 
sending the instrument back again to all the states, for recon- 
sideration. Accordingly, on the 26th of June, 1778, a copy, 
engrossed for ratification, was prepared, and the ratification 
begun on the 9th day of July following. It was ratified by all 
the states, except Delaware and Maryland, in 1778; by Dela- 
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ware in 1779, and by Maryland on the first of March, 1781, 
from which last date its final ratification took effect, and was 
joyfully announced by congress.'’ pp. 211 —213. 

One of the great causes of the delay of the ratification of the 
articles of confederation in the several states was the controver- 
sies about state boundaries and the public lands. 

‘On the one hand, the great states contended, that each of 
them had an exclusive title to all the lands of the crown within 
its boundaries ; and these boundaries, by the claims under some 
of the charters, extended to the South sea, or to an indefinite 
extent into the uncultivated western wilderness. On the other 
hand, the other states as strenuously contended, that the territory, 
unsettled at the commencement of the war, and claimed by the 
British crown, which was ceded to it by the treaty of Paris of 
1765, if wrested from the common enemy by the blood and 
treasure of the thirteen states, ought to be de emed a common 
property, subject to the disposition of congress for the general 
good.* Rhode Island, Delaware, New Jersey, and Maryland 
insisted upon some provision for establishing the western boun- 
daries of the states; and for the recognition of the unsettled 
western territory, as the property of the Union. 

‘The subject was one of a perpetually recurring interest and 
irritation ; and threatened a dissolution of the confederacy. 
New York, at length, in February, 1780, passed an act, author- 
izing a surrender of a part of the western territory claimed by 
her. Congress embraced the opportunity, thus afforded, 
address the states on the subject of ceding the territory, re- 
minding them, ‘how indispensably necessary it is to establish 
the federal union on a fixed and permanent basis, and on princi- 
ples, acceptable to all its respective members ; how essential to 
public credit and confidence, to the support of our army, to the 
vigor of our councils, and the success of our measures; to our 
tranquillity at home, our reputation abroad; to our very exist- 
ence, as a free, sovereign, and independent people.” They 
recommended, with earnestness, a cession of the western terri- 
tory ; and at the same time, they as earnestly recommended to 
Maryland to subscribe the articles of confederation.* A cession 


1 Secret Journals, 401, 418, 423, 424, 426; 3 Kent’s Comm. 196, 197. 

2 2 Dall. R. 470, per Jay C. J.; 2 Pitk. Hist. ch. 11, p. 19 to 36. 

3 Secret Journals, 6 Sept. 1780, p. 442; 1 Kent’s Comm. 197, 198; 2 
Pitk. Hist. ch. 111, p. 19 to 36. 
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was accordingly made by the delegates of New York on the 
first of March, 1781, the very day, oa which Maryland acceded 
to the confederation. Virginia had previously acted upon the 
recommendation of congress; and by subsequent cessions from 
her, and from the states of Massachusetts, Connecticut, South 
Carolina, and Georgia, at still later periods, this great source of 
national dissension was at last dried up.'? 

We pass over the author’s analysis of the confederation and 
his history of its decline and fall, though it abounds with facts 
and remarks of the greatest importance in enabling the reader 
to understand and fully appreciate our present constitution. — It is 
worthy of observation that some of those provisions in which our 
present constitution differs from the confederation, have been 
made the objects of attack by the enemies of the constitution. 
The most important feature by which it is distinguished from 
the articles of confederation, is that it was constituted by the 
people of the states, and not by the corporate organized states 
in their political capacities. There is no denying this distinc- 
tion, and yet some of the assailants of the government maintain, 
at this day, that it was constituted by, and is dependent upon, 
and directly amenable to, the organized embodied states as dis- 
tinguished from the people themselves of all the states indis- 
criminately, and as being the citizens, not of the several states, 
but of the one nation, the United States. Those who maintain 
this doctrine yearn after the old confederacy. 

Another distinguishing feature is the judiciary, without which 
the government would cease to be such, for how can that be 
called a government which is without the power of applying and 
enforcing its laws; and how can laws be applied and enforced 
except by a tribunal constituted for the purpose? Those who 
attack the judiciary, therefore, are hostile in principle to the 
government, and consequently tothe Union. They are at the 
same time regardless of the rights of individuals, for every indi- 
vidual in the United States has a right — and it is the broadest, 
and deepest, and dearest right that he enjoys —to the interpre- 
tation and effectual application of the law to his own case ; a 


1 The history of these cessions will be found in the Introduction to the 
Land Laws of the United States, printed by order of congress in 1810, 1817, 
and 1828; and in the first volume of the Laws of the United States, printed 
by Bioren and Duane in 1815, p. 452, &c. 
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right which he cannot enjoy but through the medium of the 
judicial tribunals. Destroy or cripple the judiciary and you at 
once deprive every citizen of the United States of the right 
which constitutes the essence of political freedom, namely, that 
of being governed by the Jaws. 

The power of effectually regulating commerce is another 
distinguishing characteristic of the present government, which 
has been assailed and denied with great vehemence by those 
who are hostile to the government as such. ‘The same remarks 
apply to the power to make internal improvements, and the 
guaranty of the validity of contracts. ‘These powers are all 
essential to the effectual beneficent operation of the government, 
and so are odious to all who lean towards the restoration of the 
old confederacy, and to anarchy. It was in the school of 
calamitous experience under the confederacy tyat the majority 
of the nation gained the dear-bought wisdom which induced 
them to give to the general government these and the other 
powers which distinguished it from the preceding one, and 
which the people will never think of withdrawing until they 
have forgotten the history of the confederation. 

In the sketch of the adoption of the constitution the author 
makes an extract from the address by the convention to the 
people, by which it was accompanied when proposed to them ; 
a document of so grave import and so appropriate in admonition 
to the present times, that we are tempted to copy it. 

‘Tt is obviously impracticable (says the address) in the 
federal government of these states, to secure all rights of inde- 
pendent sovereignty to each, and yet provide for the interest 
and safety of all. Individuals, entering into society, must give 
up a share of liberty to preserve the rest. The magnitude of 
the sacrifice must depend, as well on situation and circumstance, 
as on the object to be obtained. It is at all times difficult to 
draw with precision the line between those rights, which must 
be surrendered, and those, which may be reserved ; and on the 
present occasion this difficulty was increased by a difference 
among the several states, as to their situation, extent, habits, 
and particular interests. In all our deliberations on this subject, 
we kept steadily in our view that, which appears to us the greatest 
interest of every true American, the consolidation of our Union, 
in which is involved our prosperity, felicity, safety, perhaps our 
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national existence. This important consideration, seriously and 
deeply impressed on our minds, led each state in the convention 
to be less rigid on points of inferior magnitude, than might have 
been otherwise expected. And thus the constitution, which 
we now present, is the result of a spirit of amity, and of that 
mutual deference and concession, which the peculiarity of our 
political situation rendered indispensable.” '’ 

Rhode Island declined sending delegates to the convention for 
framing the constitution. Eleven of the states having adopted it, 
sent representatives to the first congress, a quorum of which was 
not assembled at New York, the appointed place of meeting, un- 
til April, 1789, on the 30th of which month President Washington 
took the oath of office. ‘The constitution was ratified by North 
Carolina in November following, and lastly by Rhode Island in 
May, 1790; and thus was consummated a work too great, too 
magnificent to have been achieved without obstacles and gigantic 
efforts. It is interesting to retrace, in these commentaries, the 
sectional prejudices, the wild apprehensions, the futile suspicions, 
and absurd objections, which actuated so many in every state to 
withstand its adoption. Some of the states fondly clung to the 
privilege of making paper money and enacting stop laws. ‘The 
small states were jealous of the larger ones, as if these latter 
were more to be feared as fellow citizens, than as aliens, and so, 
whenever they might choose, aggressors and enemies. One 
great point of division of the parties related to the extent of 
powers granted to the government. 

‘Perhaps, from the very nature and organization of our gov- 
ernment, being partly federal and partly national in its character, 
whatever modifications in other respects parties may undergo, 
there will forever continue to be a strong line of division between 
those, who adhere to the state governments, and those, who 
adhere to the national government, in respect to principles and 
policy. It was long ago remarked, that in a contest for power, 
“the body of the people will always be on the side of the state 
governments. This will not only result from their love of 
liberty and regard to their own safety, but from other strong 
principles of human nature. The state governments operate 


! 12 Journ. of Cong. 109, 110; Journ. of Convention, 367, 368; 5 Marsh. 
Life of Wash. 129. 
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upon those familiar personal concerns, to which the sensibility of 
individuals is awake. The distribution of private justice, in a 
great measure belonging to them, they must always appear to 
the sense of the people as the immediate guardians of their 
rights. They will of course have the strongest hold on their 
attachment, respect, and obedience.”' ‘To which it may be 
added, that the state governments must naturally open an easier 
field for the operation of domestic ambition, of local interests, of 
personal popularity, and of flattering influence to those, who have 
no eager desire for a wide spread fame, or no acquirements to 
justify it. 

‘On the other hand, if the votaries of the national govern- 
ment are fewer in number, they are likely to enlist in its favor 
men of ardent ambition, comprehensive views, and powerful ge- 
nius. A love of the Union; a sense of its importance, nay, of 
its necessity, to secure permanence and safety to our political lib- 
erty ; a consciousness, that the powers of the national constitution 
are eminently calculated to preserve peace at home, and dignity 
abroad, and to give value to property, and system and harmony 
to the great interests of agriculture, commerce, and manufac- 
tures ; a consciousness, too, that the restraints, which it imposes 
upon the states, are the only efficient means to preserve public 
and private justice, aad to ensure tranquillity amidst the conflict- 
ing interests and rivalries of the states : — these will, doubtless, 
combine many sober and reflecting minds in its support. If to 
this number we add those, whom the larger rewards of fame, 
or emolument, or influence, connected with a wider sphere of 
action, may allure to the national councils, there is much reason 
to presume, that the Union will not be without resolute friends. 

‘ This view of the subject, on either side, (for it is the desire 
of the commentator to abstain, as much as possible, from mere 
private political speculation,) is not without its consolations. If 
there were but one consolidated national government, to which 
the people might look up for protection and support, they might 
in time relax in that vigilance and jealousy, which seem so ne- 
cessary to the wholesome growth of republican institutions. If, 
on the other hand, the state governments could engross all the 


? Gen. Hamilton’s Speech in 1786; 1 Amer. Museum, 445, 447. See 
also The Federalist, No. 17, 31, 45, 46. 
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affections of the people, to the exclusion of the national govern- 
ment, by their familiar and domestic regulations, there would be 
danger, that the Union, constantly weakened by the distance and 
discouragements of its functionaries, might at last become, as it 
was under the confederation, a mere show, if nota mockery of 
sovereignty. So, that this very division of empire may, in the 
end, by the blessing of providence, be the means of perpetuating 
our rights and liberties, by keeping alive in every state at once a 
sincere love of its own government, and a love of the Union, 
and by cherishing in different minds a jealousy of each, which 
shall check, as well as enlighten, public opinion.’ 

Probably many of those who are jealous of an excess of 
power in the government, are not actuated merely by a prefer- 
ence of the state government; but by a jealousy of government 
as such. ‘They do not generally attempt to show any advantage 
from the exercise of the disputed powers by the states, but the 
argument more usually goes to demonstrate the evils and danger 
of all power in any kind of government. It is very frequently 
an indirect implicit eulogy upon the savage state, and too often 
suggested by a desire to be above the Jaws, which might be 
hoped for under a feeble government. The very object of 
forming a government is to give it powers for the protection of 
the citizens. Having once secured the weight of the popular 
voice and influence in making laws, the main question then is, 
whether the government is so constituted as that the officers 
shall be bound by them. All the power that gives force to the 
law, and makes it supreme, is a security to the freedom of the 
citizen. Weak governments are those that degenerate into a 
mere domination of faction, or into a military tyranny through 
their very weakness, for if the government is not strong enough 
to protect individuals, they resort to voluntary combinations or 
factions, independent of law, for protection. ‘This is perceived 
by many of those who oppose the granting of powers to govern- 
ment in general, merely because they wish for the chance of 
raising themselves above the law, and they know they have a 
better prospect of doing so under a feeble government than 
under one that has powers sufficient to make the law respected. 
We cannot but believe that this is the secret of some of the 
opposition to the constitution at the time of its adoption, and of 
still more since that time. 
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‘The objections from different quarters were not only of 
different degrees and magnitude, but often of totally opposite 
natures. With some persons the mass of the powers was a 
formidable objection; with others, the distribution of those 
powers. With some the equality of vote in the senate was 
exceptionable ; with others the inequality of representation in 
the house. With some the power of regulating the times and 
places of elections was fatal; with others the power of regulat- 
ing commerce by a bare majority. With some the power of 
direct taxation was an intolerable grievance; with others the 
power of indirect taxation by duties on imports. With some 
the restraint of the state legislatures from laying duties upon 
exports and passing er post facto laws was incorrect; with 
others the lodging of the executive power in a sing dee magistrate.’ 
With some the term of office of the senators and representatives 
was too long; with others the term of office of the presiden 
was obnoxious to a like censure, as well as his re-eligibility.’ 
With some the intermixture of the legislative, executive, and 
judicial functions in the senate was a mischievous departure from 
all ideas of regular government; with others the non-participa- 
tion of the house of reproventatié es in the same fun ictions was 
the alarming evil. With some the powers of the president were 
alarming and dangerous to liberty ; with others the participation 
of the senate in some of those powers. With some the powers 
of the judiciary were far too extensive; with others the power 
to make treaties even with the consent of two thirds of the 
senate. With some the power to keep up a standing army was 
a sure introduction to despotism; with others the power over 
the militia. With some the paramount authority of the consti- 
tution, treaties, and laws of the United States was a dangerous 
feature ; with others the small number composing the senate 
and the house of representatives was an alarming and corrupting 
evil.” pp. 271, 272. 

The author goes into an investigation of the question whether 


1 2 Amer. Museum, 534, 536, 540; Id. 427, 435; Id. 547, 555. 

2 3 Amer. Museum, 62; 2 Pitk. Hist. 283, 284; The Federalist, » FE, 
72. 

3 See 2 Amer. Museum, 422, &c.; Id. 435; Id. 534; Id. 540, &e. 543 
&c.; Id. 553; 3 Amer. Museum, 62; Id. 157; Id. 419, 420, &c. 

4 Many of the objections are summed up in the Federaliat, No. 38, with 
great force and ability. 
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the government of the United States is a compact, and we wish 
we had space to extract all he has said on this subject. He 
explains, that is, as far as any explanation can be given, and 
mostly, in the language of Judge Tucker, what is meant in Vir- 
ginia by the doctrine of 1798. 

‘The obvious deductions, which may be, and indeed have 
been, drawn from considering the constitution as a compact be- 
tween the states, are, that it operates as a mere treaty, or con- 
vention between them, and has an obligatory force upon each 
state no longer, than suits its pleasure, or its consent continues; 
that each state has a right to judge for itself in relation to the 
nature, extent, and obligations of the instrument, without being 
at all bound by the interpretation of the federal government, or 
by that of any other state; and that each retains the power to 
withdraw from the confederacy and to dissolve the connexion, 
when sucl) shall be its choice ; and may suspend the operations 
of the federal goverment, and nullify its acts within its own ter- 
ritorial limits, whenever, in its own opinion, the exigency of the 
case may require.’ These conclusions may not always be 
avowed ; but they flow naturally from the doctrines, which we 
have under consideration.* They go to the extent of reducing 


' Virginia, in the resolutions of her legislature on the tariff, in Feb. 1829 
declared, ‘* that there is no common arbiter to construe the constitution ; 
being a federative compact between sovereign states, each state has a right 
to construe the compact for itself.” 9 Dane’s Abridg. ch. 187, art. 20, § 14, 
p. 589. See also North American Review, Oct. 1830, p. 488 to 528. The 
resolutions of Kentucky of 1798 contain a like declaration, that ‘** te this com- 
pact [the constitution] each state acceded asa state, and is anintegral party; 
that the government created by this compact was not made the exclusive, 
or final judge of the powers delegated to itself, &c.; but that, asin all other 
cases of compact among parties having no common judge, each party has an 
equal right to judge for itself, as well of infractions, as of the mode and 
measure of redress.” North American Review, Oct. 1830, p. 501. The 
Kentucky resolutions of 1799 go further, and assert, “that the several states, 
who formed that instrument, [the constitution] being sovereign and inde- 
pendent, have the unquestionable right to judge of its infraction; and that 
a nullification by those sovereignties of all unauthorized acts done under 
color of that instrument is the rightful remedy.”? North American Review, 
Id. 503; 4 Elliot’s Debates, 315, 322. In Mr. Madison’s Report in the Vir- 
ginia legislature, in January, 1800, it is also affirmed, that the states are par- 
ties to the constitution ; but by states he here means (as the context ex- 
plains) the people of the states. That report insists, that the states are in 
the last resort the ultimate judges of the infractions of the constitution. p. 
6, 7, 8, 9. 

2 I do not mean to assert, that all those, who held these doctrines, have 
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the government to a mere confederacy during pleasure; and of 
thus presenting the extraordinary spectacle of a nation existing 
only at the will of each of its constituent parts. 

‘If this be the true interpretation of the instrument, it has 
wholly failed to express the intentions of its framers, and brings 
back, or at least may bring back, upon us all the evils of the 
old confederation, from which we were supposed to have had a 
safe deliverance. For the power to operate upon individuals, 
instead of operating merely on states, is of little consequence, 
though yielded by the constitution, if that power is to depend 
for its exercise upon the continual consent of all its members 
upon every emergency. We have already seen, that the framers 
of the instrument contemplated no such dependence. Even 
under the confederation it was deemed a gross heresy to main- 
tain, that a party to a compact has a right to revoke that com- 
pact; and the possibility of a question of this nature was deemed 
to prove the necessity of laying the foundations of our national 
government deeper, than in the mere sanction of delegated 
authority." A compact between independent sovereigns, 
founded on acts of legislative authority, can pretend to no higher 
validity, than a league or treaty between the parties. It is an 
established doctrine on the subject of treaties, that all the arti- 
cles are mutually conditions of each other; that a breach of 
any one article is a breach of the whole treaty; and that a 
breach committed by either of the parties absolves the others, 
and authorizes them, if they please, to pronounce the compact 
violated fand void.” * Consequences like these, which place 


adopted the conclusions drawn from them. There are eminent exceptions; 
and among them the learned commentator on Blackstone’s Commentaries, 
seems properly numbered. See 1 Tucker’s Black. App. 170, 171, § 8. 
See the Debates in the senate on Mr. Foot’s Resolution in 1830, and Mr. 
Dane’s Appendix,’and his Abridgment and Digest, 9th Vol. ch. 187, art. 20, 
§ 13 to 22, p. 533 et seq.; North American-Review for Oct. 1830, on the 
Debates on the Public Lands, p. 481 to 486, 488 to 528; 4 Elliot’s Debates, 
315 to 330; Madison’s Virginia Report, Jan. 1800, p. 6,7, 8, 9; 4 Jeffer- 
son’s Correspondence, 415; Vice President Calhoun’s Letter to Gov. Ham- 
ilton, Aug. 28, 1832. 

! The Federalist, No. 22; Id. No.43; See also Mr. Patterson’s Opinion in 
the Couvention, 4 Elliot’s Debates, 74, 75; and Yates’s Minutes. 

* The Federalist, No. 43. — Mr. Madison, in the Virginia Report of Jan- 
uary 1800, asserts, (p. 6,7,) that “the states being parties to the constitu- 
tional compact, and in their sovereign capacity, it follows of necessity, that 
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the dissolution of the government in the hands of a single state, 
and enable it at will to defeat, or suspend the operation of the laws 
of the union, are too serious, not to require us to scrutinize with 
the utmost care and caution the principles from which they flow, 
and by which they are attempted to be justified. 

‘The word “compact,” like many other important words in 
our language, is susceptible of different shades of meaning, and 
may be used in different senses. It is sometimes used merely 
to express a deliberate and voluntary assent to any act or thing. 
Thus, it has been said by Dr. South, that “ in the beginnings of 
speech, there was an implicit compact founded upon common 
consent, that such words, voices, or gestures, should be signs, 
whereby they would express their thoughts;”' where, it is 
obvious, that nothing more is meant, than a mutual and settled 
appointment in the use of language. It is also used to express 
any agreement or contract between parties, by which they are 
bound, and incur legal obligations.? Thus we say, that one 
person has entered into a compact with another, meaning, that 
the contracting parties have entered into some agreement, which 
is valid in point of law, and includes mutual rights and obliga- 
tions between them. And it is also used, in an emphatic sense, 
to denote those agreements and stipulations, which are entered 
into between nations, such as public treaties, conventions, con- 
federacies, and other solemn acts of national authority... When 
we speak of a compact in a legal sense, we naturally include in 


there can be no tribunal above their authority to decide in the last resort, 
whether the compact made by them be violated; and consequently, that, as 
the parties to it, they must themselves decide in the last resort such ques- 
tions, as may be of sufficient magnitude to require their interposition.” Id. 
p. 8, 9. 

1 Cited in Johnson’s Dictionary, verb Compact. See Heinecc. Elem. 
Juris. Natur. L, 2, ch. 6, § 109 to 112. 

? Pothier distinguishes between a contract and an agreement. An agree- 
ment, he says, is the consent of two or more persons to form some engage- 
ment, or to. rescind, or modify an engagement already made. Duorum 
vel plurium in idem placitum consensus. Pand. Lib. 1, § 1. de Pactis. An 
agreement, by which two parties reciprocally promise and engage, or one 
of them singly promises and engages to the other, to give some particular 
thing, or to do or abstain from a particular act, is a contract; by which he 
means such an agreement, as gives a party the right legally to demand its 
performance. Pothier, Oblig. Part. 1, ch. 1, § 1, art. 1, § 1. See 1 Black. 
Comm. 44, 45. 

2 Vattel, B. 2, ch. 12, § 152; 1 Black. Comm. 43. 
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it the notion of distinct contracting parties, having mutual rights, 
and remedies to enforce the obligations arising therefrom. We 
suppose, that each party has an equal and independent capacity 
to enter into the contract, and has an equal right to judge of its 
terms, to enforce its obligations, and to insist upon redress for 
any violation of them.' This, in a general sense, is true under 
our systems of municipal law, though practically, that law stops 
short of maintaining it in all the variety of forms, to which mod- 
ern refinement has pushed the doctrine of implied contracts. 

‘A compact may, then, be said in its most general sense to 
import an agreement according to Lord Coke’s definition, 
aggregatio mentium, an aggregation or consent of minds ; in 
its stricter sense to import a contract between parties, which 
creates obligations, and rights capable of being enforced, and 
contemplated, as such, by the parties, in their distinct and inde- 
pendent characters. This is equally true of them, whether the 
contract be between individuals, or between nations. The 
remedies are, or may be, different; but the right to enforce, as 
accessory to the obligation, is equally retained in each case. It 
forms the very substratum of the engagement. 

‘The doctrine maintained by many eminent writers upon 
public law in modern times is, that civil society has its founda- 
tion in a voluntary consent or submission ;* and, therefore it is 
often said to depend upon a social compact of the people com- 
posing the nation. And this, indeed, does not, in substance, 
differ from the definition of it by Cicero, Multitudo, juris con- 
sensu et utilitatis communione sociata; that is, (as Burlamaqui 
gives it,) a multitude of people united together by a common 
interest, and by common laws, to which they submit with one 
accord.° 


1 2 Black. Comm. 442. 

2 Woodeson’s Elements of Jurisprudence, 21, 22; 1 Wilsons’s Law Lect. 
304, 305; Vattel, B. 1, ch. 1, § 1, 2; 2 Burlamaqui, Part 1, ch. 2, 3,4; 1 
Black. Comm. 47, 48; Heinecce. L. 2, ch. 1, § 12 to18; (2 Turnbull, Heinecc. 
System of Universal Law, B. 2, ch. 1, § 9 to 12;) Id. ch. 6, § 109 to 115. 

3 2 Burlamaqui, Part 1, ch. 4, § 9; Heinecc. Elem. Juris. Natur. L. 2, 
ch. 6, § 107. 

Mr. Locke is one of the most eminent authors, who have treated on this 
subject. He founds all civil government upon consent. ‘ When,” says 
he, ‘any number of men have so consented to make a community or gov- 
ernment, they are thereby presently incorporated, and make one body 
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‘Mr. Justice Blackstone has very justly observed, that the 
theory of an original contract upon the first formation of society 


politic, wherein the majority have a right to act, and conclude the rest.” * 
And he considers this consent to be bound by the will of the majority, as 
the indispensable result of becoming a community; ‘else,’ says he, * this 
original compact, whereby he, with others, incorporates into one society, 
would signify nothing, and be no compact atall.”’+ Doctor Paley has 
urged some very forcible objections against this doctrine, both as matter of 
theory and of fact, with which, however, it is unnecessary here to inter- 
meddle. The discussion of them would more properly belong to lectures 
upon natural and political law.{ Mr. Burke has, in one of his most splendid 
performances, made some profound reflections on this subject, the conclu- 
sion of which seems fo be, that if society is to be deemed a contract, it is 
one of eternal obligation, and not liable to be dissolved at the will of those, 
who have entered into it. The passage is as follows: ‘* Society is indeed 
a contract. Subordinate contracts for objects of more occasional interest 
may be deposited at pleasure. But the state ought not to be considered as 
nothing better than a partnership agreement in a trade of pepper and coffee, 
calico or tobacco, or some other such low concern, to be taken up for a little 
temporary interest, and to be dissolved by the fancy of the parties. It is to 
be looked on with other reverence ; because it is not a partnership in things 
subservient only to gross animal existence, of a temporary and perishable 
nature. It is a partnership in all science; a partnership in all art; a part- 
nership in every virtue, and in all perfection. As the ends of such a part- 
nership cannot be obtained in many generations, it becomes a partnership 
not only between those, who are living, but between those, who are living, 
those, who are dead, and those, who are to be born. Each contract of each 
particular state is but a clause in the great primeval contract of eternal so- 
ciety, linking the lower with the higher natures, connecting the visible and 
invisible world, according to a fixed compact, sanctioned by the inviolable 
oath, which holds al] physical and all moral natures, each in their appointed 
place. This law is not subject to the will of those, who by an obligation 
above them, and infinitely superior, are bound to submit their will to that 
law. The municipal corporations of that universal kingdom are not morally 
at liberty at their pleasure, and on their speculations of a contingent im- 
provement, wholly to separate and tear asunder the bands of their subordi- 
nate community, and to dissolve it into an unsocial, uncivil, unconnected 
chaos of elementary principles. It is the first and supreme necessity only, 
a necessity, that is not chosen, but chooses, a necessity paramount to delib- 
eration, that admits no discussion, and demands no evidence, which alone 
can justify a resort to anarchy. This necessity is no exception to the rule ; 
because this necessity itself is a part too of that moral and physical disposi- 
tion of things, to which man must be obedient by consent or force. But, if 
that, which is only submission to necessity, should be made the vbject of 
choice, the law is broken, nature is disobeyed, and the rebellious are out- 
lawed, cast forth, and exiled from this world of reason, and order, and peace, 
and virtue, and fruitful penitence, into the antagonist world of madness, dis- 
cord, vice, confusion, and unavailing sorrow.’ Reflections on the Revolu- 
tion in France. 


* Locke on Government, B. 2, ch. 8, § 95. 
t Locke on Government, B. 2, § 96, 97, 98, 99; Id. § 119, 120. 
} Paley on Moral and Political Philosophy, B. 6, ch. 3. 
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is a visionary notion. ‘ But though society had not its formal 
beginning from any convention of individuals actuated by their 
wants and fears; yet it is the sense of their weakness and im- 
perfection, that keeps mankind together ; that demonstrates the 
necessity of this union; and that, therefore, is the solid and na- 
tural foundation, as well as the cement of civil society. And 
this is what we mean by the original contract of society, which, 
though perhaps in no instance it has ever been formally expressed 
at the first institution of a state, yet, in nature and reason, must 
always be understood, and implied in the very act of associating 
together; namely, that the whole should protect all its parts, 
and that every part should pay obedience to the will of the whole ; 
or, in other words, that the community should guard the rights 
of each individual member; and that in return for this protec- 
tion each member should submit to the laws of the community.” ' 
It is in this sense, that the preamble of the constitution of Mas- 
sachusetts asserts, that “the body politic is formed by a volun- 
tary association of individuals; that it is a social compact, by 
which the whole people covenants with each citizen and each 
citizen with the whole people, that all shall be governed by cer- 
tain laws for the common good ;” and that in the same pream- 
ble, the people acknowledge with grateful hearts, that Provi- 
dence had afforded them an opportunity “of entering into an 
original, explicit, and solemn compact with each other, and of 
forming a new constitution of civil government for themselves 
and their posterity.” It is in this sense too, that Mr. Chief Jus- 
tice Jay is to be understood, when he asserts,” that “ every state 
constitution is a compact made by and between the citizens of 
a state to govern themselves in a certain manner; and the con- 
stitution of the United States is, likewise, a compact made by 
the people of the United States, to govern themselves as to gen- 
eral objects in a certain manner.” He had immediately before 
stated, with reference to the preamble of the constitution, ‘ Here 


1 1 Black. Comm. 47; see also 1 Hume’s Essays, Essay 12.—Mr. Hume 
considers, that the notion of government, being universally founded in ori- 
ginal contract, is visionary, unless in the sense of its being founded upon 
the consent of those, who first associate together, and subject themselves to 
authority. He has discussed the subject at large in an elaborate Essay. 
Essay 12, p. 491. 

2 Chisholm vy. State of Georgia, 3 Dall. R. 419; 2 Cond. Rep. 635, 668 ; 
see also 1 Wilson’s Law Lect. 3905. 


VOL. IX.—NO. XVIII. 360 
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we see the people acting, as sovereigns of the whole country ; 
and in the language of sovereignty, establishing a constitution, 
by which it was their will, that the state governments should be 
bound, and to which the state constitutions should be made to 
conform.” ' 

‘ But although in a general sense, and theoretically speaking, 
the formation of civil societies and states may thus be said to be 
founded in a social compact or contract, that is, in the solemn, 
express or implied consent of the individuals composing them ; 
yet the doctrine itself requires many limitations and qualifica- 
tions, when applied to the actual condition of nations, even of 
those, which are most free in their organization.? Every state, 
however organized, embraces many persons in it, who have 
never assented to its form of government; and many, who are 
deemed incapable of such assent, and yet who are held bound 
by its fundamental institutions and laws. Infants, minors, mar- 
ried women, persons insane, and many others, are deemed sub- 
jects of a country, and bound by its laws; although they have 
never assented thereto, and may by those very laws be disabled 
from such an act. Even our most solemn instruments of gov- 
ernment, framed and adopted as the constitutions of our state 
governments, are not only not founded upon the assent of all 
the people within the territorial jurisdiction ; but that assent is 
expressly excluded by the very manner, in which the ratifica- 
tion is required to be made. That ratification is restricted to 
those who are qualified voters; and who are, or shall be quali- 
fied voters, is decided by the majority in the convention or other 
body, which submits the constitution to the people. All of the 
American constitutions have been formed in this manner. ‘The 


' In the ordinance of congress of 1787, for the government of the territory 
of the United States northwest of river Ohio, in which the settlement of the 
territory, and the establishment of several states therein was contemplated, 
it was declared, that certain articles therein enumerated ‘ shall be consid- 
ered as articles of compact between the original states and the people and 
states in the said territory, and forever remain unalterable, unless by com- 
mon consent.” Here is an express enumeration of parties, some of whom 
were not then in existence, and the articles of compact attached as such 
only, when they were brought into life. And then to avoid all doubt, as to 
their obligatory force, they were to be unalterable, except by common con- 
sent. One party could not change or absolve itself from the obligation to 
obey them. 

* See Burke's Appeal from the New to the Old Whigs 
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assent of minors, of women, and of unqualified voters has never 
been asked or allowed; yet these embrace a majority of the 
whole population in every organized society, and are governed 
by its existing institutions. Nay more; a majority only of the 
qualified voters is deemed sufficient to change the fundamental 
institutions of the state, upon the general principle, that the 
majority has at all times a right to govern the minority, and to 
bind the latter to obedience to the will of the former. And if 
more than a plurality is, in any case, required, to amend or 
change the actual constitution of the society, it is a matter of 
political choice with the majority for the time being, and not of 
right on the part of the minority. 

‘It is a matter of fact, therefore, in the history of our own 
forms of government, that they have been formed without the 
consent, express or implied, of the whole people; and that, 
although firmly established, they owe their existence and au- 
thority to the simple will of the majority of the qualified voters. 
There is not probably a single state in the Union, whose con- 
stitution has not been adopted against the opinions and wishes 
of a large minority, even of the qualified voters; and it is noto- 
rious, that some of them have been adopted by a small majority 
of votes. How, then, can we assert with truth, that even in 
our free constitutions the government is founded in fact on the 
assent of the whole people, when many of them have not been 
permitted to express any opinion, and many have expressed a 
decided dissent? In what manner are we to prove, that every 
citizen of the state has contracted with all the other citizens, 
that such constitution shall be a binding compact between them, 
with mutual obligations to observe and keep it, against such 
positive dissent? If it be said, that by entering into the society 
an assent is necessarily implied to submit to the majority, how 
is it proved, that a majority of all the people of all ages and 
sexes were ever asked to assent, or did assent to such a proposi- 
tion? And as to persons subsequently born, and subjected by 
birth to such society, where is the record of such assent in point 
of law or fact ?’ 

‘In respect to the American Revolution itself, it is notorious, 
that it was brought about against the wishes and resistance of a 


' See 1 Hume’s Essays, Essay 12. 
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formidable minority of the people; and that the declaration of 
independence never had the universal assent of all the inhabit- 
ants of the country. So, that this great and glorious change in 
the organization of our government owes its whole authority to 
the efforts of a triumphant majority. And the dissent on the 
part of the minority was deemed in many cases a crime, carry- 
ing along with it the penalty of confiscation, forfeiture, and per- 
sonal, and even capital punishment; and in its mildest form 
was deemed an unwarrantable outrage upon the public rights, 
and a total disregard of the duties of patriotism. 

‘The truth is, that the majority of every organized society has 
always claimed, and exercised the right to govern the whole of 
that society, in the manner pointed out by the fundamental laws, 
which from time to time have existed in such society." Every 
revolution, at least when not produced by positive force, has 
been founded upon the authority of such majority. And the 
right results from the very necessities of our nature; for uni- 
versal consent can never be practically required or obtained. 
The minority are bound, whether they have assented or not ; 
for the plain reason, that opposite wills in the same society, on 
the same subjects, cannot prevail at the same time ; and, as so- 
ciety is instituted for the general safety and happiness, in a con- 
flict of opinion the majority must have a right to accomplish that 
object by the means, which they deem adequate for the end. 
The majority may, indeed, decide, how far they will respect the 
rights or claims of the minority ; and how far they will, from 
policy or principle, insist upon or absolve them from obedience. 
But this is a matter, on which it decides for itself, according to 
its own notions of justice or convenience. Ina general sense 
the will of the majority of the people is absolute and sovereign, 
limited only by its means and power to make its will effectual.’ 
The declaration of independence (which, it is historically known, 
was not the act of the whole American people) puts the doctrine 


1 1 Tucker’s Black. Comm. App. 168 ; Id. 172, 172; Burke’s Appeal from 
the New to the Old Whigs. 

2 Mr. Dane, in his Appendix to the ninth volume of his Abridgment, has 
examined this subject very much at large. See, especially, pages 37 to 43. 
Mr. Locke, the most strenuous asserter of liberty and of the original compact 
of society, contends resolutely for this power of the majority to bind the 
minosity, as a necessary condition in the original formation of society, 
Locke on Government, B. 2, ch. 8, from § 95 to §100. 
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on its true grounds. Men are endowed, it declares, with cer- 
tain unalienable rights, and among these are life, liberty, and the 
pursuit of happiness. To secure these rights, governments are 
instituted among men, deriving their just powers from the con- 
sent of the governed. Whenever any form of government be- 
comes destructive of these ends, it is the right of the people 
(plainly intending, the majority of the people) to alter, or to 
abolish it, and to institute a new government, laying its founda- 
tion on such principles, and organizing its powers in such forms, 
as to them shall seem most likely to effect their safety and hap- 
piness. 

‘ But whatever may be the true doctrine, as to the nature of 
the original compact of society, or of the subsequent institution 
and organization of governments consequent thereon, it is a very 
unjustifiable course of reasoning to connect with the theory all 
the ordinary doctrines applicable to municipal contracts between 
individuals, or to public conventions between nations. We have 
already seen, that the theory itself is subject to many qualifica- 
tions ; but whether true or not, it is impossible, with a just re- 
gaurd to the objects and interests of society, or the nature of 
compacts of government, to subject them to the same construc- 
tims and conditions, as belong to positive obligations, created 
between independent parties, contemplating a distinct and per- 
sonal responsibility. One of the first elementary principles of 
all contracts is, to interpret them according to the intentions and 
objects of the parties. ‘They are not to be so construed, as to 
subvert the obvious objects, for which they were made ; or to 
lead to results wholly beside the apparent intentions of those 
whe framed them.’ 


1 It was the consideration of the consequences deducible from the the- 
ory cf an original subsisting compact between the people, upon the first for- 
mation of civil societies and governments, that induced Doctor Paley to re- 
ject it. He supposed, that, if admitted, its fundamental principles were still 
disputable and uncertain; that if founded on compact, the form of govern- 
ment, however absurd or inconvenient, was still obligatory ; and that every 
violation of the compact involved a right of rebellion and a dissolution of the 
government.* Mr. Wilson (afterwards Mr. Justice Wilson) urged the 
same objection very forcibly in the Pennsylvania Convention for adopting 
the constitution. 3 Elliot’s Debates, 286, 287, 288. Mr. Hume considers 


* Paley’s Moral Philosophy, B.6, ch. 3. But see Burke’s Reflections on the French Rev- 
olution, ante, p. 293, 294. 
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‘ Admitting, therefore, for the sake of argument, that the in- 
stitution of a government is to be deemed, in the restricted sense 
already suggested, an original compact or contract between 
each citizen and the whole community, is it to be construed, as 
a continuing contract after its adoption, so as to involve the no- 
tion of there being still distinct and independent parties to the 
instrument, capable, and entitled, as matter of right, to judge 
and act upon its construction, according to their own views of 
its import and obligations? to resist the enforcement of the 
powers delegated to the government at the good pleasure of 
each? to dissolve all connexion with it, whenever there is a sup- 
posed breach of it on the other side?' These are momentous 
questions, and go to the very foundation of every government 
founded on the voluntary choice of the people; and they should 
be seriously investigated, before we admit the conclusions, which 
may be drawn from one aspect of them.” 

‘Take, for instance, the constitution of Massachusetts, which 
in its preamble contains the declaration already quoted, that 
government “is a social compact, by which the whole people 
covenants with each citizen, and each citizen with the whole 
government ;” are we to construe that compact, after the adop- 
tion of the constitution, as still a contract, in which each citizen 
is still a distinct party, entitled to his remedy for any breach of 
its obligations, and authorized to separate himself from the whole 
society, and to throw off all allegiance, whenever he supposes, 
that any of the fundamental principles of that compact are in- 


the true reason for obedience to government to be, not a contract or promise 
to obey; but the fact, that suciety could not otherwise subsist. * 

1 9 Dane’s Abridg. ch. 187, art. 20, § 13, p. 589. 

2 Mr. Woodeson (Elements of Jurisp. p. 22,) says, “‘ However the histo- 
rical fact may be of a social compact, government ought to be, and is gen- 
erally considered as founded on consent, tacit or express, or a real, or quasi 
compact. This theory is a material basis of political rights; and as a theo- 
retical point, is not difficult to be maintained, &c. &c. Not that such con- 
sent is subsequently revokable at the will, even of all the subjects of the 
state, for that would be making a part of the community equal in power to 
the whole originally, and superior to the rulers thereof after their establish- 
ment.” However questionable this latter position may be, (and it is open 
to many objections,{) it is certain, that a right of the minority to withdraw 
from’ the government, and to overthrow its powers, has no foundation in any 
just reasoning. 


* 1 Hume’s Essays, Essay 12. 
t See 1 Wilson’s Lectures, 417, 418, 419, 420. 
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fringed, or misconstrued? Did the people intend, that it should 
be thus in the power of any individual to dissolve the whole 
government at his pleasure, or to absolve himself from all obli- 
gations and duties thereto, at his choice, or upon his own inter- 
pretation of the instrument? If such a power exists, where is 
the permanence or security of the government? In what man- 
ner are the rights and property of the citizens to be maintained 
or enforced? Where are the. duties of allegiance or obedience? 
May one withdraw his consent to-day, and re-assert it to-mor- 
row? May one claim the protection and assistance of the laws 
and institutions to-day, and to-morrow repudiate them? May 
one declare war against all the others for a supposed in- 
fringement of the constitution? If he may, then each one has 
the same right in relation to all others; and anarchy and confu- 
sion, and not order and good government and obedience, are the 
ingredients, which are mainly at work in all free institutions, 
founded upon the will, and choice, and compact of the people. 
The existence of the government, and its peace, and its vital 
interests will, under such circumstances, be at the mercy and 
even at the caprice of a single individual. It would not only be 
vain, but unjust to punish him for disturbing society, when it is 
but by a just exercise of the original rights reserved to him by 
the compact. The maxim, that in every government the will 
of the majority shall, and ought to govern the rest, would be 
thus subverted ; and society would, in effect, be reduced to its 
original elements. ‘The association would be temporary and 
fugitive, like those voluntary meetings among barbarous and 
savage communities, where each acts for himself, and submits 
only, while it is his pleasure.’ pp. 287 — 303. 

The author pursues this train of inquiry still further, in what 
appears to us to be a demonstration that the constitution is what 
it is declared in the instrument itself to be, a /aw,—a supreme 
and fundamental law. 

We have not left ourselves room to follow the author through 
the investigation of the provisions contained in the constitution 
as to the tribunal that is its final interpreter, which of course 
must be the Supreme Court of the United States, since it is the 
very object of the establishment of that court that it should in- 
terpret and apply the Jaw, —of which the constitution is a part, — 
as far as it can be made a subject of investigation between party 
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and party within the jurisdiction of that court. This is not a 
matter of mere election and comity or discretionary arrange- 
ment among the departments of the government. It is, as we 
have already intimated, the first and greatest constitutional right 
of every citizen of the United States, to have all Jaws as far as 
they may be applicable to his own case, interpreted, and applied, 
after a hearing in open court, by the judicial tribunals. 

The remainder of this volume is occupied with the rules of 
interpretation of the constitution, and an analysis of, and a minute 
and full commentary upon the preamble. 

After what we have said and extracted, it is hardly necessary 
to add, that this work is a masterly exposition of the constitu- 
tion, so well arranged and so clearly expressed, that a reader 
in the least conversant with subjects of the sort may, with the 
greatest facility, penetrate into the depths and recesses of our 
form of government. Jt cannot but put at rest some of the 
constitutional questions that have heretofore occupied the public 
attention, and if diversity of opinion should still prevail as to 
others, which will no doubt be the case, the work will necessa- 
rily have the effect of giving the discussion a more large and 
liberal character, for it is quite impossible for any one to read 
it, though he may dissent ever so widely from the author’s 
views, and then enter into a discussion of constitutional ques- 
tions with narrow views, querulous exceptions, and frivolous 
arguments. A patriotic national tone of feeling runs through 
the work ; besides initiating the reader into all the constitutional 
learning which the most indefatigable industry could collect in 
the widest range of inquiry with the amplest means for pursu- 
ing the investigation, it inspires a love and veneration of our 
political institutions, and awakens in the reader an exalted and 
generous national pride. 

We have followed the author through the first volume, and 
intend hereafter to notice the two others. 








Legal Reform. 


ART. I —LEGAL REFORM. 


Ir there be any at the present day who believe that the science 
of law is the perfection of human wisdom, in the literal import 
of these words, we do not ask them to ponder what follows ; for 
we know it would be useless. But for our part, while we avow 
our profound admiration of many parts of the common law, we 
cannot help believing that it has glaring defects. When we 
consider how it became what it is, we should conclude a priort 
that such must be the fact. Admitting that mankind are grow- 
ing wiser from generation to generation, how is it possible that 
rules, and maxims, and usages, which grew out of the circum- 
stances of a dark and barbarous age, should be suited to the 
present time? Will not a total change in the habits, manners, 
Opinions, and political institutions of a people, make a corres- 
ponding change necessary in their legal rights and duties? We 
think that these questions admit of but one answer; and conse- 
quently that any project of legal reform carries a presumptive 
expediency upon its face, which entitles it at least to a hearing. 
The subject is a vast and momentous one, well worthy of the 
ablest pens in our country. The laws by which we are gov- 
erned affect so intimately all our relations and interests, that a 
single defect in the system, from the universality of its operation, 
swells into a stupendous evil. In the United States, to form a 
true estimate of a legal abuse, we must multiply its effect in a 
particular instance by fourteen millions, and anon by still more. 
The means of legal reform are as simple as the project is plausi- 
ble. Every state has a body of men elected and paid for this 
very purpose. ‘To amend a constitution is always a difficult, 
and often a dangerous attempt. But nothing is easier than to 
amend or repeal an old law, or enact a new one. We do not 
ask our legislatures to extirpate the common law, but only to 
prune it. We want more of the lex scripta, and less of the lex 
non scripta. The boldest minds might well shrink from the 
task of supplying by legislation an entire substitute for the 
whole body of common law; but while the system as a whole 
is retained, its parts may be altered without danger or difficulty. 
This is all we wish to suggest. And while we think reform 
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demanded in a great variety of particulars, we shall confine 
ourselves in the present article to one class of personal actions, 
namely, actions ex contractu. 

Our doctrine is that the three actions of contract at present 
recognised, namely, debt, covenant, and ussumpsit, may easily 
and safely be reduced to one general action of contract. 

If such a consolidation can be effected without harm, it is 
certainly desirable, because the law would thus be simplified to 
an immense extent. Let us see, then, how it can be done. 

1. A law might advantageously be passed, abolishing the use 
of seals in private contracts; which would at once annihilate 
the substantial distinction between covenant and assumpsit. 

2. A law might advantageously be passed, declaring that in all 
cases where debt, covenant, or assumpsit would lie, the proposed 
action of contract should lie, and should be the only action. 

Let us examine the first proposition, as to the abolition of 
seals. ‘This, we are sensible, will startle those who have not 
reflected upon the matter. But if they will follow us through 
a short discussion on the subject of seals, we are confident they 
will come over to our side. 

First, then, what is a seal in the eye of the common law. 
Let its great oracle answer: —‘ Sigillum est cera impressa, 
quia cera sine impressione, non est sigillum.’ (3 Inst. 169.) 
Thus saith Lord Coke:—‘A seal is wax impressed, because 
wax without impression is not a seal.’ But these requisites, 
wax and impression, are already dispensed with in many of the 
states, particularly the western; and according to Chancellor 
Kent, the great virtue of a seal is thereby destroyed. ‘In the 
western states the impression upon wax has been disused to 
such an extent, as to induce the courts to allow a flourish with 
the pen at the-end of the name, or a circle of ink or scroll, to 
be a valid substitute for a seal. This is destroying the charac- 
ter of seals, and it is in effect abolishing them, and with them 
the definition of a deed or specialty, and all distinction between 
writings sealed and writings not sealed.’ (4 Com. 445.) The 
encroachment, here complained of, upon the venerable defini- 
tion of a seal, is not, as above intimated, the mere effect of 
usage. ‘The legislature of Ohio has had the hardihood to enact, 
in so many words, ‘ that in all cases where a seal is required by 
Jaw to be affixed to any instrument of writing, and the seal so 
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required is not specific, a seal either of wax, wafer, or of ink, 
commonly called a scrawl seal, shall be alike valid and suffi- 
cient.’ (29 O. L. 349.) Now although we regret that the 
effect of such an enactment is not what Chancellor Kent asserts, 
namely, the annihilation of the distinction between writings 
sealed and unsealed; yet we know the fact to be, that the 
same legal consequences follow in the west from making a 
scrawl, as elsewhere from the most orthodox seal. The truth 
is that the legislature of Ohio, not wishing at once to make so 
great an inroad upon the common law, as to abolish seals and 
all their consequences, and yet being convinced that the for- 
mality of sealing was utterly useless at the best, judiciously de- 
termined to make it as little troublesome as possible. Nowa 
flourish of the pen is the easiest apology that could be made 
for a seal; and the very fact that it answers all the Jegal pur- 
poses of a seal, proves how utterly insignificant seals are. 

Let us now look into the history of seals, and see if this view 
does not lead to a similar conclusion. We take the account 
given by Blackstone. ‘The method of the Saxons was for 
such as could write, to subscribe their names; and whether 
they could write or not, to affix the sign of the cross; which 
custom our illiterate vulgar do for the most part to this day 
keep up, by signing a cross for their mark when unable to write 
their names.’ Now there is some sense in this, and it increases 
our respect for our stern old Saxon ancestors, to know that 
while they evinced their religious feeling by signing the cross, 
they did not originate the empty punctilio of sealing. But the 
account continues :——‘In like manner, and for the same un- 
surmountable reason, the Normans, a brave but illiterate nation, 
at their first settlement in France, used the practice of sealing 
only, without writing their names; which custom continued 
when learning made its way among them, though the reason 
for doing it had ceased. At the Conquest, the Norman lords 
brought over into this kingdom their own fashions; and intro- 
duced waxen seals only, instead of the English method of writ- 
ing their names, and signing with the sign of the cross. And 
in the reign of Edward I. every freeman, and even such of the 
more substantial villeins as were fit to be put upon juries, had 
their distinct particular seals.’ (2 Bl. Com. 305, 6.) Now 
here we have the true origin of seals. The Normans used 
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them because they could not write, and in order that they 
might be of some effect, each had his own distinctive seal. 
This made a signature unnecessary, even when he could write. 
An instrument was sufficiently authenticated and identified by 
the seal alone. But as soon as men could write, according to 
Blackstone’s own admission, the reason for using seals ceased. 
This admission covers our whole ground. ‘There is no shadow 
of reason for retaining seals at this day. ‘They do not even 
perform their original office. They are good for nothing in this 
country, without a signature, because they have no distinctive 
character. And yet we are gravely told by the expounders of 
the law, that sealing is a relic of ancient wisdom, when the 
most superficial lawyer knows, what Blackstone above testifies, 
that it is nothing but a relic of ancient ignorance; that men 
began to seal only because they could not write. 

We quote the following from Judge Platt of New York: 
‘This venerable custom of sealing is a relic of ancient wisdom, 
and is not without its real use at this day. There is yet some 
degree of solemnity in this form of conveyance. A seal attracts 
attention and excites caution in illiterate persons, and thereby 
operates as a security against fraud. If a man’s freehold might 
be conveyed by a mere note in writing, he might be more 
easily imposed on by procuring his signature to such a convey- 
ance, when he really supposed he was signing a receipt, a note, 
ora letter.’ (12 Johns. Rep. 76.) Now we ask if this is not 
a pitiful reason for the use of seals at this day. If a man can 
write, he can read writing, and if he can read writing, he can 
always know what he is signing away. Besides, who is it that 
generally affixes the seal, the party himself, or the scrivener 
who draws the instrument? We all knowit is the latter. This 
talk about solemnity, then, is all nonsense. Yet to hear the 
sages of the law descant upon it, one might suppose that trum- 
pets were sounded, heralds sent forth, a procession made, or 
the whole neighborhood summoned to witness the awful cere- 
mony. But no: all this solemnity consists in a scrivener’s 
wetting a wafer, placing it on the instrument, and putting a bit 
of paper over it; and it is the presence of this imposing em- 
blem when the obligor signs his name, that attracts the attention 
and produces the caution above mentioned. 

Hear what Blackstone says upon the same subject, he who 
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afterwards confessed, in the same chapter, that the reason for 
seals had ceased. ‘“ A deed is a writing sealed and delivered 
by the parties. It is sometimes called a charter, carta, from 
its materials ; but most usually, when applied to the transac- 
tions of private subjects, it is called a deed, in latin factum, by 
many of eminence, because it is the most solemn and authentic 
act that a man can possibly perform, with relation to the dispo- 
sal of his property ; and therefore a man shall alway be estopped 
by his own deed, or not be admitted to aver or prove any thing 
in contradiction to what he has once so solemnly and deliberately 
avowed.” (2 Bl. Com. 295.) A novice might infer from 
this pompous description, that a seal must be ‘some amulet of 
gems annealed in upper fires.’ Plain common sense would say, 
that the simple fact of making a written declaration, should be 
the reason, if there be any reason, why a man should be estop- 
ped, or precluded from averring or proving any thing to the 
contrary. But no: the expounders of the law declare the true 
reason to be, because the man has performed the august rite of 
sealing his declaration or having it sealed, not with blood, or 
before the altar, but with wax or wafer, and no matter where. 
This doctrine is so ineffably absurd, that it requires a good de- 
gree of apathy to discuss it coolly. 

We have never doubted the propriety of requiring contracts 
concerning real property to be executed with more formality 
than those which concern personal property. And hence the 
provisions of many of the states requiring deeds to be attested 
by: witnesses and acknowledged before a magistrate, strike us as 
highly judicious. These formalities do, in truth, attract atten- 
tion, excite caution and deliberation, and tend to guard against 
fraud, surprise, and mistake. They are in fact, what the affix- 
ing of a seal is only in theory. 

And let it be understood that we do not oppose seals simply 
because the trouble of affixing them yields no good in return. 
For, as we have already said, there is very little trouble about 
them : not one tenth part as much as in making an acknowledge- 
ment before a magistrate; and this is one reason why we say 
they evince neither caution nor deliberation, and are utterly 
without solemnity. But our objections go much farther. We 
contend that while they produce no good whatever, they pro- 
duce much positive evil. This evil is found in the legal con- 
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sequences attached to them, some of which we shall now con- 
sider. We say some, for the grand distinction between special- 
ties, and other writings, has been the fruitful mother of too 
numerous an offspring, to leave it possible for us to notice them 
all. Years of the most toilsome research will scarcely make 
one perfect in the petty and perplexing distinctions, which have 
been gathering by successive accretions, since the introduction 
of seals, over the beautifully simple doctrines of contract. They 
can be compared to nothing more aptly, than to the congregated 
absurdities of syllogistic reasoning in the hands of the school- 
men. 

A contract is ari agreement, upon sufficient consideration, to 
do or not to do a particular thing. Now who, that had never 
studied the law, would suppose that the: mere presence of that 
insignificant thing called a seal, could transform this contract 
into a very different matter? Yet such is the fact. It changes 
the name and nature of the contract, the form of action upon 
the contract, the character of the pleadings, the kind of evidence 
required, and thus, ultimately, the right or title by it created. 

First as to the consideration. A sealed contract imports a 
consideration from the mere presence of the seal, and in case 
of litigation, you are precluded from investigating that essential 
part of every contract. Whereas a contract in the same words, 
without a seal, imports the direct opposite. One party must 
aver and prove, and the other party may disprove the consid- 
eration. ‘To both these rules there are exceptions, but these 
are the general principles. Now the question we ask is, ought 
so important a consequence to follow from so trifling a cause? 
We deem it by no means evident that good policy requires any 
instrument not negotiable to import a consideration. On the 
contrary we think it might be shown, had we time, that few 
doctrines in the law, are more susceptible of abuse ; for it is 
very nearly the same as dispensing entirely with a consideration 
in this class of contracts. But even should it be deemed im- 
portant to retain this doctrine, in reference to any other than 
negotiable instruments, it can be done without retaining seals ; 
as, for instance, by providing that all witnessed or acknowledged 
instruments shall import a consideration. 

Next as to the difference of remedy. ‘Time would fail us to 
point out one in ten of the distinctions between Covenant and 
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Assumpsit. Every lawyer knows that they agree in scarcely 
any thing, but the fact that they are personal actions. The 
rules of pleading and evidence, as applied to the two, are en- 
tirely different. And for all this, no reason whatever can be 
assigned, except that ‘so are the precedents.’ ‘The whole is 
purely technical. ‘The most searching anatysis of the subject 
matter would have conducted to no such results. But all this 
is too notorious to need comment. 

Now let us look at some of the minor consequences of the 
use of seals. 

In 1815, the question was solemnly discussed in New York, 
whether a freehold could be conveyed without a seal, there 
having been at the time of the conveyance no statutory pro- 
vision requiring a seal. The party who sold the land received 
its full value; the language used in the instrument was ample 
and explicit to convey the fee; and it was signed in the pre- 
sence of two witnesses. But alas, the talismanic charm of a 
seal was wanting, which the common law had hallowed; and 
therefore, upon full argument, it was decided that the heirs of 
the grantor should recover back the land, though it had been 
in possession of the purchaser twenty years. A small bit of 
wax or wafer would have turned the question the other way. 
We do not say this decision was illegal, but we do say that it is 
a stigma upon the law, that it can be made the instrument of 
such abominable injustice. (12 Johns. 73.) 

Again, in Shepard’s Touchstone, we have the following doc- 
trine. ‘If a man seal and deliver an empty piece of paper or 
parchment, albeit he do therewithal give command that an 
obligation or other matter shall be written in it, and this be ac- 
cordingly done, yet this isno good deed.’ (Touch. 54.) But 
it is abundantly settled that if a man write his name on a blank 
piece of paper, and hand it to another to write a promissory 
note over the signature, such note is obligatory upon the maker 
though he was not present when it was filled up, and never 
after assented to it. (5 Cranch, 142.) Now here, all depends 
upon the presence or absence of a seal. ‘The question arose 
in the Supreme Court of Ohio, on the following facts. A per- 
son was indebted to another in a sum not exactly ascertained. 
He made his seal and wrote his name upon a blank paper in 
the presence of a subscribing witness, and authorized the other 
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to write over it an obligation for the sum which should turn out 
to be due. The writing was filled up according to the direc- 
tion, and there was no pretence that it was not for the proper 
sum. But, sad to say, the portentous scrawl was there; the 
writing was a specialty, which could not be made over a seal 
and signature in blank. Had the scrawl been omitted, the 
legal obligation would have been perfect ; but this same scrawl, 
which, upon the whole theory of seals, implies deliberation and 
considerate acquiescence, and therefore, much more than a mere 
signature, ought to bind the obligor, was the sole cause of his 
being unrighteously released from his obligation. This is no 
doubt law, but it is not common sense, or common justice. (1 
Ohio Rep. 368.) 

Still again, in Phillips on Evidence, we find the following 
doctrine. ‘An acknowledgement of the obligor himself, admit- 
ting that he executed a sealed instrument, will not dispense 
with the testimony of the subscribing witness.’ (1 Phil. Ev. 
412.) This point has been solemnly adjudged both in England 
and in this country ; and an unhackneyed man can hardly sup- 
press his indignation when he reads the cases. The generous 
spirit of Lord Mansfield, though it submitted to the technical 
rule, was constrained to denounce it. He commenced his de- 
cision by saying: ‘ To be sure this is a captious objection; but 
it is a technical rule that the subscribing witness must be pro- 
duced.’ (Doug. 216.) It is indeed a purely technical rule, 
without the remotest similitude of reason to support it. The 
confession of a party against his interest is the best possible 
evidence that he executed a deed. And what makes the ab- 
surdity of excluding such confession as glaring as the noon-day 
sun, is the fact, that precisely the contrary doctrine is held 
respecting instruments not under seal. We give a sketch of 
two cases decided in New York, one in 1807, the other in 
1808. 

In the first, a promissory note, which had a subscribing wit- 
ness, was produced. ‘The maker had recently confessed the 
execution of the note, but this evidence was objected to on the 
ground that the subscribing witness must be called. The court 
at once overruled the objection, and the language and reasoning 
of Judge Spencer would equally embrace the case of special- 
ties. Among other things he says: ‘ From these considerations, 
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that we are unfettered by any positive adjudication anterior to 
the revolution; that the party’s own confession is the highest 
evidence, and that you may contradict the subscribing witness, 
I think it results, that an instrument, though attested by a sub- 
scribing witness, may be proved by the confession of the party 
who gave it. The notion that the persons who attest an instru- 
ment are agreed upon to be the only witnesses to prove it, is 
not conformable to the truth of transactions of this kind, and, to 
speak with all possible delicacy, is an absurdity.’ (2 Johns. 
452.) But the next year, that terrible emblem of solemnity, a 
seal, was frowning upon the court, and it shrunk back from its 
former ground. Judge Kent, however, pronounced the opinion. 
It had been urged that the former case decided this; but Judge 
Kent said: ‘I do not consider it in that light. ‘That case arose 
upon a promissory note, and this is upon a deed. The rules of 
evidence may be more safely relaxed in the one case than in 
the other.’ (3 Johns. 470.) It was then the seal, the conse- 
crated wax or wafer, which made all the difference ; and the 
plaintiff was turned out of court because he produced no better 
proof of the execution of a bond, than the unextorted and de- 
liberate confession of the party himself. In these two cases, 
both instruments were obligationsto pay money. ‘The first had 
no seal, and the principles of enlightened common sense were 
allowed to prevail: The second had a seal, and the same prin- 
ciples were set at nought. That the very able judge who gave 
this decision would have been glad to have decided otherwise, 
if he had not found himself hampered by precedent, we have 
no doubt. But this only proves the necessity of legislative in- 
terposition. 

Such are some of the pitiful technicalities, the empty and in- 
significant observances, upon which our legal rights are made 
to depend, in consequence of the doctrine of seals. Examples 
might be multiplied indefinitely, for they cover the books. 
But we trust enough has been said to convince every unbiased 
mind that sealing is no more than a naked, useless, absurd for- 
mality, expressing nothing, meaning nothing, proving nothing ; 
while, at the same time, the most important legal consequences 
are suffered to depend upon it. It can be hardly necessary to 
add that our remarks are confined entirely to those private, un- 
official seals, which in themselves contain nothing to designate 
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the maker, and whose only effect is to make that instrument a 
deed, which otherwise would only be a written contract. 

If we do not greatly overrate the force of the foregoing re- 
marks, they show, that even without reference to the consolida- 
tion of actions, the use of seals ought to be abolished, were it 
only to prevent the unjust and absurd consequences which follow 
from their use. 

The way is then clear for the examination of our second pro- 
position, which is, that one action of contract may be safely 
substituted for the three which are now used. 

And here we observe that it is quite immaterial to the argu- 
ment, whether this one action to be substituted, be a new one 
in name and in the forms of pleading, or be one of the three 
original actions, as, for instance, Assumpsit. All we contend is 
that there is no good reason for three. 

As the matter now stands, if a man agrees under seal to do 
a thing, and fails, you must bring covenant for your damages; 
if he agrees without seal, to do the self-same thing, in the self- 
same words, and fails, you must bring Assumpsit. If he makes 
a sealed agreement to pay a specific sum of money, and fails, 
you must bring either Debt or Covenant; if he makes an un- 
sealed agreement, in the identical words, you must bring either 
Debt or Assumpsit. Now we hold these distinctions to be 
utterly arbitrary and unnecessary. Without entering into the 
labyrinth of details, in which these actions abound, this simple 
statement evinces a complexity in the remedy upon contracts 
altogether uncalled for by the nature of the subject. Undoubt- 
edly a technical reason can be given for every distinction which 
has been taken, but this does not falsify our assertion. Judges 
are bound by precedent. What their predecessors have estab- 
lished, they support and amplify. Hence the present practice 
in actions of contract forms part of an immense artificial system, 
commencing at first in accident, ignorance or inadvertence, and 
becoming more and more complicated and involved from age to 
age, down to the present moment. It is a propensity always 
characteristic of the profession to draw nice metaphysical dis- 
tinctions. Lawyers have ever been astute ‘to divide a hair 
*twixt vorth and northwest side.’ This is well in the main; 
but the consequence in relation to actions of contract is, that it 
requires volumes to point out what is peculiar to each of the 
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three forms; and when you have pored over the subject until 
your brain is almost addled, you are frequently at a loss which 
is the proper action for your case. 

We ask again, is there any thing in the abstract and essential 
nature of contracts, which requires such diversity? Were a 
remedy now for the first time to be devised for all cases of con- 
tract, would a committee of such men as Marshall, and Story, 
and Webster, and Wirt, be likely to hit upon any thing in the 
most remote degree resembling our present forms? On the 
contrary, looking to that disposition to simplify and generalize 
which is inherent in strong minds, is it not almost certain that 
such a committee would recommend a single remedy which 
would apply to every possible case of contract broken? 

We have already said that the bare abolition of seals would do 
away the ground of difference between Covenant and Assumpsit. 
Now, supposing Debt and Assumpsit to be thus left in possession 
of the field, every lawyer knows that the distinction between 
these two actions has long since dwindled into mere form. In 
a large majority of cases, as the law now stands, they are con- 
current remedies; one may be brought as well as the other. 
There are, however, some exclusive cases, of which the follow- 
ing may serve as samples. ‘The payee of a promissory note 
may sue the maker either in det or assumpsit ; but the in- 
dorsee can only sue the maker in assumpsit. Again, any indor- 
see may sue his immediate indorser either in debt or assumpsit ; 
but he can only sue a remote indorser in assumpsit. Now it 
only requires one touch of the legislative wand to banish such 
subtleties forever, and make either action in every respect as 
appropriate a remedy as the other. Let us remark, however, 
that to effect the reform we contend for, it is not indispensable 
that seals should be done away, though we hope we have shown 
sufficient reasons for their abolition, independently of this. But 
it is obvious that the three actions could be consolidated, even 
if seals continued in use, though perhaps not quite so easily. 

To convince any unprejudiced man that these three actions 
as they now stand, are separated and distinguished by no great 
and fundamental principles which would be confounded by the 
proposed consolidation, it is only necessary to advert to the 
fact, that no system of general rules can be laid down which 
will indicate, with any thing like precision, the proper form of 
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action for any particular case. The elementary authors, Chitty 
and others, do make something like an attempt to do this; but 
to every rule proposed there are about as many exceptions as 
instances. The fact is, this is a matter altogether beyond the 
power of analysis or classification. All that the clearest-headed 
writers can do is to marshal the authorities, it makes very little 
difference in what order, and leave it to the memory of the 
reader to treasure up the multitude of particulars. We appeal 
to every student, to say whether he has not risen from the best 
digested treatises on these actions, with a confusion in his ideas 
very much resembling the descriptions of chaos. Now this 
could never be the case, if the grand dividing lines existed in 
the nature of contracts ; for then a strict analysis of the subject 
matter would result in a system of rules, which would guide the 
inquirer unerringly to the wished for result. 

Now, if what we have stated be true, is it not high time that 
the law of contracts should be relieved from the imputations of 
obscurity, uncertainty, and technicality, which fairly rest upon 
it? ‘There are precious gems under all this rubbish, which we 
would have brought out to view. Whatever is of the essence 
of a contract, we would not have touched. We would propose 
nothing which should impair its obligation. It would be harm- 
less if we did, for the constitution has taken care of that. We 
would cling tenaciously to the statute of frauds, and require 
every important contract to be reduced to writing. We would 
require greater formality in the conveyauce of land than of any 
other property. But we would have all the empty distinctions 
relating to the remedy abolished. They can have no other 
effect than to render a knowledge of the law of contracts ten- 
fold more difficult of attainment than it need be, without aiding 
in the least towards the furtherance of justice. We speak not 
merely of the years of toil which are thereby superadded to 
what would otherwise be necessary for the thorough prepara- 
tion of a lawyer, although this is undoubtedly an evil worth 
reforming. We refer more particularly to the utter impossi- 
bility that any other person than a lawyer should be able to 
penetrate the mysteries of a contract, veiled as they now are. 
Yet all men are bound by the legal effect of the contracts they 
enter into, and ignorance of the law forms no excuse. ‘This 
necessary maxim becomes cruel or humane, precisely in pro- 
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portion as the law is mystified or simplified. *At present the 
law of contracts is just as inaccessible to the mass of mankind 
as if locked up in an unknown tongue. 

Nor is this all. ‘The inevitable tendency of the present arti- 
ficial system is to cause litigated cases to be decided on points 
of form. ‘lake the whole number of reported decisions, both 
in England and America, on the subject of contracts, and we 
venture to affirm that a majority, yes a large majority, have 
gone off on questions of form. This is a stupendous evil. No 
wonder that the law suffers under the imputation of uncertainty, 
and of a tendency to encourage quibbling and chicanery. ‘The 
suitor who is turned out of court, on a point of form, when he 
knows that he has right on his side, has good reason to consider 
himself oppressed, and to rail against doctrines which deserve 
no reverence. It is in vain to tell him that law is the perfec- 
tion of reason, the gathered wisdom of a thousand years; that 
its seat is in the bosom of God, and its voice is the harmony of 
of the world. He feels the contrary. His own experience 
has taught him to believe that it is a system of snares and traps ; 
a collection of hooks to hang doubts upon ; a labyrinth, through 
which alone justice can be reached, but yet so full of devious 
paths, that ten to one he may never reach her sanctuary even 
with the ablest counsel for his guide. No wonder if, with such 
impressions, he imbibes a hatred both of the law and its minis- 
ters. 

Let it not be objected to the reform we propose, that the 
treasures of learning contained in the reports, on the subject of 
contracts, would thereby be rendered useless. No such con- 
sequence would follow. For as the proposed action would be 
a substitute for the three actions of covenant, debt, and assump- 
sit, it would lie in all cases where either of these would lie 
before ; and provision might be easily made, that all the reported 
decisions which did not turn upon’ matters of form, but went 
to the merits of the question, should continue to be authorities. 
Or, if one of these three actions should be adopted as the sub- 
stitute, the provision might be modified to suit this case. Thus, 
all that is really worth preserving, in the records of the common 
law would be preserved; and the sooner the rest is consigned 
to oblivion, the better. 

Should any man who is not a lawyer, chance to run over 
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these pages, he will be apt to doubt the truth of our statements. 
He will hardly believe that such abuses would have been suf- 
fered to cross the Atlantic, and cumber the laws of this free 
land. As laws are not considered here as intended for the 
good of the lawyers, but for the good of the people at large, 
whose interest it is that they should be as simple as possible, 
he will deem it unaccountable that such a host of subtleties 
should have been so long tolerated. But the truth is, that 
throughout the United States, lawyers have been always the 
most influential legislators; and if any body is interested in the 
continuance of the present state of things, it is they. For 
they are the high priests of these mysteries. With dismal per- 
severance they have delved amid black letter through the hey- 
day of life, to master these abstrusenesses; and what would 
become of these years of toil, if the fiat of legislation should 
proscribe this hidden lore? The mere stripling in the law 
would then stand upon the same vantage ground as they. If, 
therefore, so highminded a class of men, as our whole history 
proves American lawyers to have always been, could yield to 
the suggestions of interest, they have precisely the same motive 
to resist a reformation in the law, that the priests had to resist 
the reformation in religion. Technicalities are to them a sort of 
franchise, a vested right,a monopoly. ‘To legislate them away 
would be to legislate bread out of their mouths; and we can 
hardly wonder if they should think more than once of the weary 
days and nights they have consumed over the most dry and 
tedious inquiries which the mind ever prosecuted, before they 
would join with alacrity in the measures of reform. But let us 
do the members of the profession justice. Interest would not 
be the sole cause of their reluctance. ‘They have feelings as 
well as other men. ‘They have been long accustomed to tech- 
nical distinctions ; they have won laurels in the forum by their 
skill in applying them; they have seen case after case decided 
by means of them; and estate after estate pass according to 
them; and for all these reasons they have become sincerely 
attached to them. The musical enthusiast would not fee] more 
keenly the absence of some notes from a favorite old tune, than 
would the worthy sage of the law feel the absence of those hal- 
lowed formalities, upon which his thoughts have so often dwelt. 
But notwithstanding these causes of reluctance, we have in the 
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present Lord Chancellor of England an illustrious case in point, 
to show that a great lawyer is not necessarily a great bigot; and 
so far from being an opposer, is likely to be the ablest advo- 
cate of legal reform. 

We are fully aware that innovation is not always improve- 
ment. As applied to judges, we bow to the maxim, stare de- 
eisis; though we think that even they may carry it too far. 
In their zeal to tread super antiquas vias, we too often find 
them indorsing absurdities, because so are the precedents. For 
example, in looking over the Ohio Reports, where we did not 
expect to discover a very great veneration for ancient abuses, 
knowing how fearlessly the Ohio legislature has applied the 
knife to the excrescences of the common law, we were sur- 
prised to find three of the judges sanctioning that ineffably 
puerile doctrine, that an immaterial averment in a declaration 
must be proved ; in other words, that if out of abundant caution 
you happen to state that which it was totally unnecessary to 
state, as not affecting your right of action, you are strictly held 
to prove it, simply because you have stated it. But at the 
same time we were rejoiced to find one of the judges, Judge 
Pease, dissenting from this doctrine. ‘Though we have never 
seen this gentleman, we can never cease to respect him for the 
following sentiments. ‘If the fact averred be every way imma- 
terial, if it form no part of the plaintiff’s right to recover, and 
if the contrary would constitute no defence to the action; then 
it would not only be useless to prove it, but would be an unne- 
cessary waste of time and money, and a trifling with the admin- 
istration of justice. If the averment be wholly immaterial, it is 
my opinion that it need not be proved, and I would overrule any 
authority to the contrary.’ (1 Ohio Rep. 486.) This exam- 
ple will serve to illustrate our opinion as to how far judges are 
bound by prior decisions. We think them justified in overruling 
palpable absurdities, though they should never disturb the land- 
marks of the law. 

But legislators are untrammelled, and it is to them that we 
look for reform. As it must be, that doctrines which originated 
in an age of darkness, will sometimes be unfitted for an age of 
light; and that doctrines established under feudal domination, 
will sometimes fail to harmonize with the spirit of free institu- 
tions; and as it is only in very palpable cases that the most 
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independent judges will feel at liberty to depart from prece- 
dents; it is on legislators that the great duty of reform devolves. 
We are aware that there is danger in going to the extreme ; but 
this is not what we recommend. We invite investigation of the 
plan we have proposed. If there be any danger in adopting it, 
we hope it will be pointed out through the medium of this 
journal, that the antidote may follow the bane. In the mean 
time, we may take occasion in some future number, to discuss 
the question of reform in some other particulars. But we repeat 
that we are no advocates of theoretical speculative codification. 
We admire and reverence a great portion of the common law, 
and should utterly despair of finding a substitute therefor in 
legislation. At the same time, to deny that this system could 
be improved, would be to deny that the law is an improvable 
science; a doctrine to which we can never subscribe. 





ART. III.—TRIAL OF JUDGE PECK. 


Report of the Trial of James H. Peck, Judge of the United 
States District Court, for the District of Missouri, before 
the Senate of the United States, on an Impeachment prefer- 
red by the House of Representatives against him for high 
Misdemeanors in Office. By AntuurJ.Sranspury. Bos- 
ton. Hilliard, Gray, & Co. 1833. pp. 592. 


Tue publishers of this work in advertising it gave the following 
notice, which we think it would have been better to prefix to 
the volume itself. 

‘Advertisement. The publishers greatly regret the delay which 
has occured in the appearance of this work. It is a delay for 
which neither they nor the Reporter are responsible. It was occa- 
sioned by the fact that Mr. Wirt, who was of council for the accus- 
ed, was prevented by the pressure of official business, from comple- 
ting, until a short time since, the revision and corection of the notes 
of his argument, which were furnished to him for that purpose, 
soon afier the trial was closed. The publication of the work was 
suspended on this account, until the publishers began to despair 
of obtaining Mr. Wirt’s argument at all, and resolved to proceed 
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without it; as, however, it was received in time to be included in 
the volume, it has been thrown into an appendix. The Report 
may be relied upon as authentic in all its parts. The testimony 
having been taken down on the spot, and since submitted to the 
inspection of the witnesses, who have certified to its correctness ; 
and the arguments of counsel all being from under theirown hands, 
full notes of their respective speeches having been submitted to 
them by the Reporter, and revised, corrected and extended by 
themselves. The details of the proceedings are taken from the 
Journals of the two Houses of Congress. 

‘The undersigned, witnesses summoned, as well on the part of 
the United States, as on that of the Respondent, on the trial of an 
Impeachment by the House of Representatives against James H. 
Peck, District Judge of the United States for the District of Mis- 
souri, having examined the Report of our testimony respectively 
as taken in the Senate Chamber by Mr. Stansbury, and by him 
prepared for publication, find the substance of our evidence to be 
- reported with fidelity and accuracy. 

L. E. Lawless, R. Wash, John B. C. Lucas, Thos. Horrell, 
Chas. S. Hempsted, Edwd. Charless, A. L. Magenis, M. P. Leduc, 
H. S. Geyer, J. B. W. Primm, Spencer Pettis, J. Spaulding, 
William C. Carr, G. H. C. Melody.’ 

‘Washington, Jan. 1831.’ 


The report of the trial before us appears to be very full and 
faithful. The only serious defect that we noticed in it, is that 
it does not contain all the papers which the reader who wishes 
to study the case, will be desirous to see. ‘Thus the whole of 
the opinion of Judge Peck in Soulard’s case, though important 
in order to understand the ground of his defence, and several 
other of the documents mentioned on page 5, particularly a 
paper prepared by Mr. Lawless, that is also mentioned on page 
159, and for which the reader is there referred to the appendix, 
are not given in any part of the volume. 

An impeachment is always an object of deep interest. It is 
an affecting spectacle to behold a man whose reputation has 
been fair, and whose standing in the community is high, accused 
by the representatives of the nation, before its most august 
tribunal, of offences, a conviction of which would ruin his char- 
acter and overwhelm him with hopeless disgrace. 

As many of our readers may not have time or opportunity to 
examine the long report of Judge Peck’s Trial, we shall en- 
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deavor to give a brief history of the case and of the circum- 
stances which led to the charges brought against him. 

Louisiana, which formerly included the present state of Mis- 
souri, was ceded by France to Spain in 1762, and re-ceded by 
Spain to France in 1800, which latter power sold it to the 
United States in 1803. Numerous claims to a large quantity of 
lands existed at the time of the cession, which had arisen while 
the territory was governed by France and Spain. Boards of 
commissioners under the authority of Congress had adjudicated 
upon a part of these claims. In 1824 an act was passed by 
Congress, by which the District Court of Missouri was author- 
ized to settle the claims of any persons to land in Missouri, 
arising under French and Spanish titles, upon a petition pre- 
sented to the court by the claimant. 

Under this law a large number of claims were brought before 
the court, and among others, one of the widow and heirs of 
Antoine Soulard. Luke Edward Lawless, who afterwards be- 
came the accuser of Judge Peck, was counsel for the claimants 
in this and a considerable number of the other cases. Soulard’s 
case was argued at the March term 1825, and held under ad- 
visement unti! the term previous to December 1825, when 
Judge Peck delivered an opinion unfavorable to the claimants. 
This opinion was not in writing, but was of considerable length, 
and went fully into the case. At the December term, 1825, a 
decree was entered against the claimants, from which they ap- 
pealed to the Supreme Court. In consequence of the decision 
in this case a large number of the claims for land were with- 
drawn. 

On March 30, 1826, Judge Peck, at the request of some 
members of the bar, published his opinion in Soulard’s case in 
the Republican, a newspaper printed at St. Louis. This opinion 
appears to have been substantially the same as the viva voce 
one, which he had previously delivered, taking the same posi- 
tions and sustaining them by the same course of argument. On 
April 8, 1826, Mr. Lawless published in the Missouri Advocate 
and St. Louis Inquirer, an article commenting upon the judge’s 
opinion, signed ‘.4 Citizen.’ It commences as follows. 

‘| have read, with the attention which the subject deserves, the 


opinion of Judge Peck on the claim of the widow and heirs of 
Antoine Soulard, published in the Republican of the 30th ultimo. 
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I observe that, although the Judge has thought proper to decide 
against the claim, he leaves the ground of his decree open for 
further discussion. 

* Availing myself, therefore, of this permission, and considering 
the opinion so published, to be a fair subject of examination to 
every citizen who feels himself interested in, or aggrieved by its 
operation, I beg leave to point the attention of the public to some 
of the principal errors, which I think that I have discovered in it. 
In doing so, I shall confine myself to little more than an enumer- 
ation of those errors, without entering into any demonstration or 
developed reasoning on the subject. This would require more 
space than a newspaper allows, and besides, is not (as regards 
most of the points) absolutely necessary. 

‘Judge Peck, in this opinion, seems to me to have erred in the 
following assumptions, as well of fact as of doctrine : 

‘Ist. That, by the ordinance 1754, a sub-delegate was prohibit- 
ed from making a grant in consideration of services rendered or 
to be rendered. 

‘2d. That a sub-delegate in Louisiana was not a sub-delegate 
as contemplated by the above ordinance. 

‘3d. That O’Reilly’s regulations, made in February, 1770, can 
be considered as demonstrative of the extent of the granting power 
of either the Governor General or the sub-delegates under the 
royal order of August, 1770. 

‘4th. That the royal order of August, 1770, (as recited or re- 
ferred to in the preamble to the regulations of Morales, of July, 
1799,) related exclusively.to the Governor General. 

‘5th. That the word “ mercedes,” in the ordinance of 1754, 
which in the Spanish language means “ gifts,’ can be narrowed 
by any thing in that ordinance or in any other law, to the idea of 
a grant to an Indian, or a reward to an informer, and much less 
to a mere sale for money.’ 


It is unnecessary to cite the other alleged errors, as it would 
be impossible within any reasonable limits to make our readers 
understand the precise grounds of the controversy between 
Judge Peck and Mr. Lawless. It is sufficient to observe that 
the remaining objections of Mr. Lawless are not, in manner, 
more disrespectful to Judge Peck than those which we have 
cited. The article concludes: 


‘In addition to the above, a number of other errors, consequen- 
tial on those indicated, might be stated. The Judge’s doctrine 
as to the forfeiture, which he contends is inflicted by Morales’ 
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regulations, seems to me to be peculiarly pregnant with grievous 
consequences. I shall, however, not tire the reader with any fur- 
ther enumeration, and shall detain him, only to observe, by way 
of conclusion, that the Judge’s recollection of the argument of the 
counsel for the petitioner, as delivered at the bar, differs materially 
from what I can remember who also heard it. In justice to the 
counsel, I beg to observe, that all that I have now submitted to 
the public, has been suggested by that argument as spoken, and by 
the printed report of it, which is even now before me.’ 

Soon after the opening of the Court on Monday, April, 17, 
1826, Judge Peck having produced a copy of the paper which 
contained the article signed ‘4 Citizen,’ inquired who the ed- 
tor of the paper was. Being informed that Stephen W. Fore- 
man was the editor, he issued a rule requiring Foreman to show 
cause on the next morning, why an attachment should not issue 
against him, for a contempt of court in publishing the article re- 
ferred to, which the rule dictated by the judge to the clerk, calls 
a ‘false statement tending to bring odium on the court, and to 
impair the confidence of the public in the purity of its decisions.’ 

The next morning Foreman appeared with Lawless as his 
counsel, who with Mr. Geyer, another member of the bar, 
argued the case forthe printer. ‘The grounds taken by Lawless 
in the argument were that the article contained no misrepresent- 
ation of the opinion, ‘that the publication was not in its terms 
or character contemptuous or libellous; and that if it were, it 
was punishable only by indictment.’ The argument was long, 
taking up the greater part of two days. Lawless, in order to 
show that there was no misrepresentation of the opinion, com- 
pared the article with the opinion. A conversation ensued be- 
tween him and the judge, the judge calling his attention to dif- 
ferent parts of the article, and he pointing out the parts of the 
opinion which he considered to justify them, and the judge 
again directing his notice to other parts of the opinion which he 
thought inconsistent with his conclusions. In this discussion 
Lawless, much to the amusement of the audience, inadvertently 
disclosed himself as the author of the piece, by using expres- 
sions like this: ‘this is what the judge said, now here I say so 
and so.’ The judge, in the course of the conversation, in ad- 
verting to different passages in the article, said, ‘in this you are 
mistaken,’ — ‘ this has no authority,’ — ‘it is not true,’ — ‘it is 
false,’ — ‘that is a clear misrépresentation,’ Xc, 
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After Lawless had concluded, Mr. Geyer followed on the 
same side. He contended ‘that the publication, not having 
reference to a cause then pending before the court, could not 
be construed into a contempt, or punished as such,’ even if it 
misrepresented the opinion. He insisted ‘that the published 
Opinion of a judge is at all times a fair subject for animadver- 
sion or criticism, and that if the article signed “ A Citizen” was 
of such a nature as to amount to a libel, it could only be pun- 
ished in the ordinary form by indictment ;’ and adverted in the 
course of his remarks to ‘the constitutional guaranties of the 
freedom of the press, the freedom of speech, and the trial by 
jury, and endeavored to impress the judge with the danger of 
exercising by implication a power not strictly necessary, and 
which seemed to be so directly against the letter of the consti- 
tution.’ 

After the argument in the case against the printer was con- 
cluded, he gave up Mr. Lawless as the author of the piece, and 
having purged himself on oath of any intention of committing 
a contempt, was discharged. 

Arule was immediately issued against Lawless, to show cause 
forthwith, why an attachment should not issue against him ‘ for 
the false and malicious statements’ contained in the article 
signed A Citizen, ‘in relation to a judicial decision of this court 
in the case of Julia Soulard,’ &c. ‘lately pending and deter- 
mined therein, with intent to impair the public confidence in 
the upright intentions of the said court, and to bring odium upon 
the court, and especially with intent to impress the public mind, 
and particularly many litigants in this court, that they are not to 
expect justice in the causes now pending therein, and with 
intent further to awaken hostile and angry feelings on the part 
of the said litigants against the said court; and that he also 
show cause why he should not be suspended from practising in 
this court as an attorney and counsellor therein, for the said 
contempt and evil intent.’ 

Mr. Magennis and Mr. Geyer argued the case at considera- 
ble length on behalf of Lawless. Mr. Magennis, before com- 
mencing his argument, inquired of the court, if the question as 
to the article’s being a misrepresentation was still open to argu- 
ment; but was informed by the court that that point had been 
settled in the case of the printer. He then argued ‘that even 
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admitting the matter was libellous, or was a misrepresentation, 
or was published in terms which would authorize a process for 
contempt, were the cause still pending, yet as the cause had 
been decided, and had passed away, the court had now no 
jurisdiction in the case, as for a contempt.’ 

Mr. Geyer gives the following account of his argument. 
‘When I arose to address the court, | avowed it to be my in- 
tention, with the permission of the judge, to argue again the 
question I had discussed before. 1 felt myself then much 
better prepared to do so, than on the first occasion, and I enter- 
tained a hope that the judge might be induced to change his 
opinion. But, in consequence of an intimation from the judge, 
that the question as to a contempt was a decided point, and 
that he did not wish it re-argued, | turned my attention to an- 
other point, arising out of the phraseology of the rule, which, 
according to my recollection, required Mr. Lawless to show 
cause why he should not be punished for a contempt of court ; — 
and, among other things, why he should not be suspended from 
practice as attorney and counsellor for a certain time. My ob- 
ject now was, to show, that if Mr. Lawless was punishable at 
all, he should be punished in the same way as any other indi- 
vidual not a member of the bar, committing a like offence ; and 
that what he had done ought not to be treated as a professional 
offence. I contended that the appropriate punishment for a con- 
tempt was fine or imprisonment, or both. Whereas the rule 
indicated a punishment for a professional misdemeanor, with 
which Mr. Lawless was not charged, and so far as I know, it 
had never been pretended he had committed.’ 

Mr. Strother followed Mr. Geyer on the same side, but as 
he seemed to admit that the article was a contempt of court 
and was rather apologizing for it, he was stopped by Lawless, 
or at his request, as he was unwilling to place his case on that 
ground. 

After the argument was concluded, Judge Peck delivered 
his opinion. He began by disclaiming all personal feeling in 
regard to the case before him. ‘He spoke of the law of con- 
tempts, and seemed fully satisfied that the power to punish them 
was possessed by the court. He then answered the arguments 
of counsel, very much at length; and after some time, request- 
ed that some gentleman would read for him the article signed 
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“ A Citizen,” (his eyes being bandaged at the time.) No one 
volunteered to comply with this request, and he then called upon 
Mr. Bates; observing, that as he was the attorney for the gov- 
ernment, he supposed he had a right to call upon him to read 
the article. Mr. Bates, accordingly, read it, paragraph by para- 
graph. The judge took up the article, and examined it; re- 
ferring, as he went on, to those parts of the opinion on which 
he relied to show that the representation in the article was not 
correct. ‘The judge commenced in a very mild way, but be- 
came excited as he went on, and much animated ; and appeared, 
at times, to be indignant at the conduct of Mr. Lawless. He 
compared the opinion with the publication, saying, “ this speci- 
fication is false,” and then referred to the opinion to prove what 
he had said.’ He also, it appears, used the terms ‘ false,’ ‘ ma- 
licious,’ ‘ calumnious,’ and ‘slanderous,’ in commenting on the 
article ; and used expressions of this kind, ‘ This is clearly false, 
and without foundation except in the malice of the writer.’ 
‘When he had gotten through, he adverted to the general doc- 
trine of contempts, the necessity, and the reason there was, why 
the court should possess this power; adverting particularly to 
the case in hand ;—-the great amount of claims; and number 
of claimants; the suits which were yet to be brought; and the 
necessity that the intelligence and respectability of the tribunal 
should not be abused and destroyed, in the manner to which the 
article seemed to tend.’ ‘ He spoke at large on the doctrine of 
contempts, and the doctrine of libels, declaring the article to be 
libellous, and contemptuous, both ; and insisting that it might be 
punished as a contempt. He continued to speak for about two 
hours.’ The judge, in the course of his opinion, alluded to a 
law of China, by which the house of a calumniator is blacked as 
a fit emblem of his heart. The witnesses do not seem agreed 
as to the precise connexion in which this allusion was intro- 
duced. 

During the course of the delivery of the opinion, Lawless 
inquired of Mr. Geyer, whether he should commit a contempt 
by leaving the court before the judge had concluded. To 
which Geyer replied, ‘Certainly not: you are not in custody, 
and, I suppose, are not obliged to stay and hear yourself abus- 
ed.’ Accordingly Lawless left the room before the delivery of 
the opinion was finished. 
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After the Judge had finished his opinion the rule was made 
absolute, and Lawless was brought in on the attachment. He 
was then told by the court that he had a right to have interrog- 
atories filed in order to purge himself of the contempt. Law- 
less then rose, apparently much excited and agitated, ‘ and re- 
plied that he did not wish interrogatories filed, and if they were 
filed he would not answer them,’ and then presented the follow- 
ing paper. 

“ The United States vs. Luke E. Lawless. 

“ Be it remembered, that on the day and year aforesaid, the 
said court called upon the said defendant to know whether, if 
there were interrogatories filed in this cause he would answer 
them, which the said defendant declined for the following reasons, 
which he assigned to said court in the words following: First, I 
refuse to answer the above interrogatories, because this court has 
no jurisdiction of the offence charged upon me, in manner and 
form as the sail court has proceeded against me. Second, be- 
cause the positions ascribed in the article signed “ A Citizen,” 
are true, and fairly inferred, and extracted from the Opinion of 
this court, in the case of Soulard’s widow and heirs vs. the United 
States, as published.’ 

The Judge then proceeded to pass sentence, which is record- 
ed as follows : 

‘United States, vs. Luke E. Lawless. 

‘ The defendant in this case having refused to answer interroga- 
tories, and having persisted in the contempt, it is ordered, adjudg- 
ed, and considered, that the said defendant be committed to prison 
for twenty-four hours, and that he be suspended from practising as 
an attorney or counsellor at law in this court for eighteen calendar 
months from this day.’ 

In pursuance of this sentence, Mr. Lawless was committed 
to the county jail of St. Louis, where, however, he was only 
detained about five hours, being liberated by a habeas corpus 
from one of the Circuit Judges of the state, on the ground that 
the commitment was a nullity, having no judicial seal or signa- 
ture by which it could be authenticated. He was suspended 
from practice for the full term mentioned in the sentence. 

In the foregoing account of the proceedings which led to Judge 
Peck’s Impeachment, we have adopted in a great measure the 
words of the witnesses on his trial, and have not aimed to notice 
or reconcile numerous apparent inconsiderable discrepancies in 
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the testimony, as the witnesses on both sides do not seem to 
us to disagree materially in regard to any important facts. 

We ought perhaps to add that the testimony on the trial of 
the impeachment, showed that Judge Peck’s usual manner on 
the bench is mild and patient, and courteous and respectful to 
the members of the bar; but that in delivering long opinions he 
generally grows warm and vehement, and uses much gesticula- 
tion; and that his private character and deportment is highly 
gentlemanly and amiable. 

The evidence also seemed to show that Mr. Lawless’s man- 
ner in court was such as was likely to give offence to a presid- 
ing judge. Mr. Geyer, a witness on behalf of the prosecution, 
says, ‘I have been long acquainted with Mr. Lawless, and have 
practised with him in all the courts. His manner is sometimes 
unfortunate, and would perhaps appear, to persons not well ac- 
quainted with him, to be rude. He is impatient of interruption. 
When he commences his argument he is self-possessed, and 
usually very clear; and is respectful in manner, as much so as 
any gentleman I ever heard; but when he is interrupted, or 
any thing unexpected occurs, his manner becomes hurried and 
abrupt: he seems to concentrate his whole attention upon his 
object, and does not hear what is said. I have drawn this con- 
clusion from exhibitions of his manner, at different times. As 
1 said, I consider his manner on such occasions as unfortunate. 
I do not believe it is his purpose to insult the court, but such 
would, 1 think, be the impression on one not previously ac- 
quainted with his manner.’ The witnesses on the other side 
speak with rather more severity of Lawless’s deportment towards 
courts. One of them calls it ‘troublesome and turbulent,’ and 
another says it is ‘sometimes very reprehensible.’ 

In December, 1826, a petition from Lawless was presented 
to the House of Representatives, requesting the impeachment 
of Judge Peck, on the following grounds. 


‘Ist. That the said James H. Peck has, in his capacity of Judge 
of a District Court of the United States, been guilty of usurping 
a power which the laws of the land did not give him. 

‘2d. That said James H. Peck has exercised his power, be the 
same usurped or legitimate, in the case of your petitioner in a 
manner cruel, vindictive, and unjust.’ 
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This petition was referred to the Committee on the Judiciary, 
then consisting of Messrs. Webster, Wright, Rives, Letcher, 
Humphrey, Owen, and Kerr. The committee on the 15th of 
February prayed that the petitioner have leave to withdraw his 
petition and documents. 

On December 29, 1828, the same petition was again pre- 
sented and referred to the Committee on the Judiciary, then 
consisting of Messrs. P. P. Barbour, Buchanan, Rives, Wick- 
liffe, Kerr, Storrs, and Bell, but no report was made during 
the session. 

On December 15, 1829, the petition was once more referred 
to the Judiciary Committee, now consisting of Messrs. Buchanan, 
Wickliffe, Storrs, Davis of S. C., Bouldin, Ellsworth, and White 
of Louisiana. This Committee having been authorized to send 
for persons and papers, examined witnesses, and on March 22, 
1830, made a report of their proceedings and of the evidence, 
concluding with a recommendation that Judge Peck should ‘ be 
impeached of high misdemeanors in office.’ 

On the 5th of April following Judge Peck addressed a me- 
morial to the House of Representatives, praying that body to 
receive from him ‘a written exposition of the whole case, em- 
bracing both the facts and the law, and give him also process to 
call his witnesses from Missouri in support of his statement ; 
before any discussion or vote shall be taken on the evidence as 
it is now presented with the report of the Committee.’ 

The House, it appears, granted him leave to present any 
argument upon the law and matters of fact reported by the 
Committee ; and he accordingly on the 14th of the same month 
sent to the House an argument in which he set forth the grounds 
of his defence at great length. 

After some debate in the House the impeachment was voted 
by a large majority. 

Messrs. Buchanan, Storrs, M’Duffie, Spencer, and Wickliffe, 
were chosen managers of the impeachment on the part of the 
House. 

On May 4th the Senate having resolved itself into a High 
Court of Impeachment, the managers, on behalf of the House, 
presented the article of impeachment, the ground of which was 
the punishment inflicted on Lawless by Judge Peck. 

A summons having been issued to Judge Peck, he appeared 
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on the 6th of May before the bar of the Senate, attended by Mr. 
Wirt as his counsel ; and time having been granted him to file his 
answer till the 25th of May, it was then presented by him, 
Messrs. Wirt and Meredith attending as his counsel. 'The 
grounds of his defence, as set forth in the answer, are as fol- 
lows : 

1. That the publication signed ‘ A Citizen,’ was a contempt 
of the court: 

2. That being a contempt, it was punishable by the summary 
process of attachment in the manner in which it was punished : 

3. That if he ‘erred in adjudging and punishing it as a con- 
tempt, it was an innocent error of judgment’ on his part. 

The reasons for which he considered the publication a con- 
tempt, he states as follows: 


‘1. Because it misrepresented the opinion of the court which 
it professed to censure, in a manner calculated to destroy the 
public confidence in the integrity or intelligence of the tribunal, 
and to bring the court into disrepute, hatred, contempt, and ridi- 
cule; and, having been made by a person who was attorney and 
counsel in the cause, and who must therefore be presumed to 
_ have known and understood the opinion of the court, the respond- 
ent did believe, and was justified in believing, that those misrepre- 
sentations were wilfully, wantonly, and maliciously made. 

‘2. Because, before, and at the time of the said publication, 
there were other claims for lands still pending and undecided, in 
which the said Luke E. Lawless, and others, were of counsel for 
the petitioners, which other claims were of the same character, 
and rested for their decision on the same general principles on 
which the case of Antoine Soulard’s representatives had been de- 
cided by the court; and the immediate tendency and object of 
the publication were to prejudice the public mind with regard to 
these claims; to excite the resentment and hostility of the numer- 
ous and influential body of land claimants in Missouri, and their 
connexions, against the judge, who alone composed the court ; to 
destroy the public confidence in the integrity and judgment of the 
tribunal; to influence and restrain the court in the free and inde- 
pendent exercise of its judgment, with regard to these remaining 
claims, and thus to disturb and interrupt the due and regular 
administration of justice. 

‘For these reasons, the respondent did consider and adjudge 
the said publication to be a contempt of the court; and did be- 
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lieve, and does still believe, that he was justified by the constitu- 
tion and the laws of the land in so considering and adjudging it, 
and in punishing it as a contempt by the summary process of 
attachment, in the manner in which it was punished. 

‘In addition to which, it may be observed that the suit to which 
the publication related was still pending on appeal to the Supreme 
Court of the United States, and was liable to be remanded again 
to the District Court for farther proceedings.’ p. 61. 


The answer entered into a detailed examination of the arti- 
cle in order to show that it contained gross misrepresentations 
of the opinion. 

The trial of the impeachment was adjourned till the next 
session of Congress, when a formal replication was filed on be- 
half of the House, and the hearing commenced on December 
20th. 

Mr. M‘Duffie opened the case on behalf of the House, which 
he argued with great zeal and vehemence. He took the fol- 
lowing positions. 

‘1. I shall, in the first place, attempt to show, that admitting 
the publication signed “‘ A Citizen” to have been false and mali- 
cious, Mr. Lawless was only liable to be indicted and tried for a 
libel, and that the respondent was guilty of a dangerous usurpation 
of power, in proceeding by the summary process of attachment, as 
for a contempt, to pronounce sentence and inflict punishment. 

‘2. I shall attempt to show, in the second place, that the pub- 
lication in question was neither false nor malicious, but a true 
statement of the assumptions made by the respondent in the case 
of Soulard ; and consequently, that the proceeding against Mr. 
Lawless was not only illegal, but unjust, tyrannical and oppress- 
ive.’ pp. 85, 86. 

Mr. M‘Duffie, in the course of his argument, entered into a 
critical examination of the article signed “ A Citizen,” in order 
to show that it did not misrepresent the Opinion. We shall 
confine ourselves to his examination of Mr. Lawless’s first charge. 


‘The first of these erroneous assumptions is imputed to the 
respondent in these words: ‘“ That by the ordinance of 1754, a 
sub-delegate was prohibited from making a grant for services, 
rendered or to be rendered.” Here the respondent says, he is 
falsely charged with having said that the ordinance of 1754 con- 
tained a positive prohibition on the sub-delegates from making 
grants in reward for services. Now, this court will perceive, that 
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no such charge is made against the respondent. It is not stated 
that the ordinance contained a positive prohibition, nor is that in- 
ference fairly deducible from the words used by Mr. Lawless 

What was the real question at issue, and what did the Judge de- 
cide? When we have ascertained these facts, it will be seen that 
Mr. Lawless represented the Opinion of the court with substantial 
accuracy. ‘I'he concession made to Soulard, of the land in dis- 
pute, was issued in consideration of public services rendered ; and 
it was contended by the claimant, that it had been the uniform 
practice of the sub-delegates to make stich concessions, and that 
many such had been confirmed by the Governor General, who 
thus recognised their validity. Judge Peck decided that by the 
ordinance of 1754 “no confirmations should be made, except upon 
sales, or compromises for a consideration in money,” and that, 
consequently, the uniform practice of the sub-deiegates could avail 
nothing against these express provisions and requirements of the 
ordinance. Now if to direct that ‘‘ no confirmation should be made, 
except upon sales or compromises for a consideration in money,” 
but not to “ prohibit a sub-delegate from making a grant in consid- 
eration of services, rendered or to be rendered,” I certainly do not 
know how to estimate the force of the English language. But it 
seems that Mr. Lawless suppressed the fact that the Judge decided 
that the ordinance of 1754 was not in force in Louisiana, and also 
the reasoning by which the Judge came to his conclusion. Mr. 
Lawless does not profess to give the reasoning of the Judge, nor to 
state every position of law or of fact laid down by him. And yet 
the respondent holds him guilty of a contemptuous suppression of 
the truth, for omitting, what he was under no sort of obligation to 
state. Ifthe fact alleged to be suppressed had been inconsistent 
with the one stated, there would have been some foundation for 
the charge. But the respondent contends that he did not say that 
by the ordinance of 1754, a sub-delegate was prohibited from mak- 
ing a grant for services; that he only said the ordinance did not 
authorize such a grant. 

‘ Now, taking a full view of the ordinance and the Opinion, I 
will not undertake to say that Mr. Lawless has followed the most 
approved models of English composition. With due deference, I 
must say, that I do not think the word “ prohibit ” is precisely 
the most appropriate word to communicate the idea he evidently 
intended to convey; though the words of the Opinion justify the 
use of it. 

‘ But the most caviling criticism can do nothing more than con- 
vict Mr. Lawless of violating the strict rules of grammatical pro- 








318 Trial of Judge Peck. [ April, 


priety ; of committing a blunder which is of very common occur- 
rence in this country, particularly among the Irish and Scotch 
Irish residents. Where the law regulating the granting of land, 
for example, authorizes grants with certain limitations and condi- 
tions, it would be said, that the law prohibits a grant in any other 
case ; meaning that the requirements of the law are incompati- 
ble with such a grant. In like manner, it is a common mode of 
expression, with the persons to whom I have alluded, when they 
mean to assert that they are under no obligation to do a certain 
thing, to say, “‘ they have no right to do it.” What the sentence 
pronounced upon Mr. Lawless would have been had he perpetrated 
this latter violation of the king’s English, it is difficult to conject- 
ure. As Judge Peck scems to imagine himself ‘ in the seat of 
the king, administering his justice,” he may also think himself 
bound to punish any outrage upon his standard English, thus con- 
stituting himself a high court of criticism with power to inflict fine, 
forfeiture and imprisonment, by the summary process of attach- 
ment!’ pp. 94, 95. 

Mr. M’Duffie having concluded, the evidence in support of 
the impeachment was introduced. Mr. Meredith opened the 
defence. He took the same legal positions which had been 
announced in the answer. 

The evidence for the defence having been heard, Judge 
Spencer and Mr. Wickliffe spoke in support of the prosecution. 

Judge Spencer argued as follows. 

‘I shall insist, Ist. That Judge Peck, under the facts and cir- 
cumstances of the case, had no jurisdiction to punish Mr. Law- 
less by imprisonment. 

‘2d. If he had jurisdiction, I shall deny that Mr. Lawless had 
committed any offence whatever; that he had a perfect and 
indisputable right to publish the article, “‘ A citizen.” 

‘3d. 1 admit that Judge Peck had the power, in a case proper 
for its exercise, to suspend Mr. Lawless, or even to strike him 
from the rolls as an attorney and counsellor of his court. I shall 
insist that no offence having been committed, his suspension was 
an arbitrary and wanton act of judicial oppression. I shall insist, 
that admitting both the power, and that an offence was committed 
by Mr. Lawless, that the punishment was so unfit and dispropor- 
tioned to the offence, as to furnish the clearest proof of a wicked 
and bad motive, amounting to a misdemeanor in office.’ p. 290. 


In order to prove the want of jurisdiction, he contended, 
Ist. That Judge Peck had no authority to punish Mr. Law- 
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less for a contempt, by virtue of any statute of the United 
States : 

2d. That he did not derive such authority from the common 
law, for that is not a source of authority to the federal courts: 

3d. That he did not derive such an authority from any inhe- 
rent power, resulting from his authority, to hear, try, and deter- 
mine causes. 

He therefore drew the conclusion that the punishment of Mr. 
Lawless was illegal. 

The following is an extract from his remarks in support of 
the first of these subdivisions. 

‘Do the Jaws of the United States confer the jurisdiction in 
question ? 

‘This I apprehend will not be asserted ; should it be, however, 
it is easily disproved. ‘The 17th section of the judiciary act of 
the 24th of September, 1789, declares, “‘ that ull the said courts of 
the United States shall have power to administer all necessary oaths 
or affirmations, and to punish by fine or imprisonment, at the discre= 
tion of said courts, all contempts of authority in any cause or hearing 
before the same.” 

‘By the known rules of construction, effect must be given to 
every member of the clause: the contempts of authority must 
occur in a cause or hearing before the courts: the cause or hear- 
ing must be pending in the courts: thus broadly marking the dis- 
tinction between such cases as would be contempts of authority, 
in causes or hearings before the courts, and such as would not be 
thus punished, and which might occur in relation to causes or 
hearings which had been acted upon, and ceased to be before the 
courts. 

‘ This power was undoubtedly conferred on the courts, to enable 
them to effectuate their orders and decrees in causes pending be- 
fore them. When these courts were in the exercise of their com- 
mon law jurisdiction, it would be essential in many cases; but 
the exercise of their equity jurisdiction rendered such powers 
absolutely necessary. ‘The proceedings of a court of equity are 
ordinarily in personam. 'The power to compel an answer to a bill, 
and to carry into specific execution contracts for the conveyance 
of lands, are instances of the necessity of proceeding. by attach- 
ment, where the orders and decrees of a court are disobeyed. 
This section also gives authority to the courts of the United States 
to punish such contempts as are committed in the face of the 
court, or its immediate precincts, by tumultuous conduct, disturb- 
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ance of the court, or any indecorous conduct, obstructing or in- 
terrupting that good order and decency necessary to be observed 
in all courts; for these are contempts of authority, whilst the courts 
are engaged in the business before them, and therefore are con- 
tempts of authority in a cause or hearing before the courts. 

* But most clearly, the power thus given to the courts, can by 
no known rule of construction be made to extend to causes or 
hearings which had been before the court, but had been finish- 
ed, and removed from its cognizance, and were not before the 
court, when an act took place, which, had a case been pending, 
might have been treated as acontempt of authority. The distinc- 
tion is a plain and obvious one. Contempts of authority in rela- 
tion to a pending and undecided cause, might prejudice one of 
the parties; or it might intimidate the court, and thus it might 
obstruct and disturb the pure and fearless administration of jus- 
tice : these contempts might require immediate suppression ; but 
when a cause had been terminated and ceased to be pending, no 
such consequences could take place, and therefore, with respect 
to such causes or hearings, no such power was necessary, nor 
given. 

‘ The court will please to bear in mind, that Mr. Lawless’ al- 
leged contempt took place in relation to a cause (Soulard’s heirs 
vs. the United States) which had been finally adjudicated, and 
removed from the District Court of Missouri, by appeal to the Su- 
preme Court of the United States, several months before the arti- 
cle “ A Citizen ” 
self, the negative of the proposition, that Judge Peck had juris- 
diction derived under the laws of the United States, to proceed 
against Mr. Lawless in the manner he did, has been made out.’ 


pp. 290, 291. 


was published. If I do not greatly deceive my- 


The following is an extract from his argument in regard to 
his third subdivision. 


‘ But suppose it be admitted that the courts of the United States 
have an inherent or implied power, not regulated by statute; what 
is its extent and under what circumstances may it be exerted? I 
freely admit that in the absence of any legislative provision the 
conferring a power on courts to hear, try and determine causes, 
implies the power to use all means necessary to accomplish the 
principal powers. And Mr. Justice Johnson very truly said, in 
the case of the United States v. Hudson & Goodwin, that “ to 
fine for contempts, imprison for contumacy, (which Blackstone 
defines a wilful disobedience of the orders of a court,) enforce the 
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observance of order, are powers which cannot be dispensed with, 
because they are necessary to the exercise of all others.” 

‘ This implied power extends no further than necessity requires; 
and if it be not thus limited, it is without limits, and in weak or 
wicked hands might be used to a fearful extent, utterly incompat- 
ible with the rights and liberties of the people. If it be unlimited, 
if it is to depend on the mere discretion of the judges, it is a des- 
potic power, and intolerable in a society governed by known laws. 
My positions are, first, that no act can be punished under this im- 
plied power as a contempt, unless it takes place when the courts 
are in the exercise of their judicial functions; and, 2d, that it can 
by no possibility extend to authorize the punishment as for a con- 
tempt, of such an act as that for which Mr. Lawless was punish- 
ed. These propositions can, I think, be established by the high- 
est authority. Anderson vs. Dunn, 6th Wheaton, 204. The ac- 
tion was for an assault and battery and false imprisonment. The 
special plea was most skilfully and ingeniously drawn so as to con- 
ceal from the court the nature of the contempt committed, and 
common rumor and newspapers only, inform us what it was. It 
was doubtless drawn by the then Attorney General (Mr. Wirt.) 
{Here Mr. Meredith said in a low tone, that Mr. Wirt did not 
draw it, but that Mr. Jones did.] It states substantially, that the 
defendant was serjeant-at-arms, of the House of Representatives ; 
that he had executed the speaker’s warrant, in arresting and de- 
taining the plaintiff, pursuant to the orders of the House, by whom 
it was resolved that the plaintiff had been guilty of a breach of the 
privileges of the House, and of a high contempt of the dignity 
and authority of the same ;. that after he had been brought be- 
fore the House, and the matter had been examined into, the 
House finally resolved and adjudged the plaintiff to be guilty, and 
convicted him of the charge aforesaid, and directed that he should 
be reprimanded by the speaker and discharged. The plaintiff, 
instead of setting forth by replication the true cause of his arrest, 
demurred to the plea, and on this the argument proceeded. The 
defendant’s counsel, one of whom was Mr. Wirt, then Attorney 
General, advanced doctrines, with which I entirely concur, and if 
I mistake not, placed the exercise of the implied and inherent 
power of the House of Representatives and courts of justice, on 
grounds not only rational, but, impregnable ; and I think that I 
have his authority for the limitations of this power for which I 
contend. He insisted that the necessity of self-defence was as 
incidental to legislative as to judicial authority; that this power 
was not a substantive provision of the common law adopted by us, 
VOL. IX.—NO. XVIII. — 4i 
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but was rather a principle of universal law, growing out of the 
natural right of self-defence belonging to all persons; that it was 
confessedly within the competency of the House to render such a 
judgment in some cases, such as that of a direct interruption to 
its proceedings by open violence within its walls. But from the 
plea non constat what was the nature of the offence? That it was 
sufficient for the protection of the officer, that the House had ju- 
risdiction to punish for contempt, and that it had adjudged the 
plaintiff guilty of a contempt. ‘The power of punishing for con- 
tempts (he said) was incidental to all courts of justice, and even 
to the most inferior magistrates when in the exercise of their public 
functions, and arises out of the absolute necessity of the case which 
renders it indispensable that they should have such a power. 

‘I have given the pith of the argument, and agree to every word 
of it. It contains a most important admission, which it will be 
difficult to surmount—that the implied power of the courts to 
punish for contempts is a protective power only, that of self-de- 
fence ; and was to be called into exercise only, when the courts con- 
temned or interrupted, were at the time of such contempt, in the 
performance of their public functions. And I must insist that 
these are the only safe and salutary principles, with which courts 
of justice can be armed; and if they are departed from, and a 
broad and undefined discretion shall be conceded to them, there 
is no security for personal liberty. Mr. Justice Blackstone, who 
was not deficient in loyalty, nor adverse to the prerogative of the 
king, or courts, admits that the power exercised by the latter, of 
summary proceedings in cases of contempts, is adverse to the 
genius of the constitution in all other respects. 

But to come back to the case of Anderson and Dunn, the Su- 
preme Court adopted Mr. Wirt’s argument, and uniess I should 
fatigue the court with unnecessary citations, I will merely submit 
one sentence of the opinion delivered by Mr. Justice Johnson. 
In page 226, he says: ‘‘ But there is one maxim which necessa- 
rily rides over all others ; it is, that the public functionaries must 
be left at liberty to exercise the powers the people have entrusted 
tothem. The interests and the dignity of those who created 
them require the exertion of the powers indispensable to the attain- 
ment of the ends of their creation.” The whole scope of the 
opinion places the power as arising from necessity, and confines 
its exercise to indispensable necessity. 

‘ We are now then prepared for the inquiry, whether the powers 
exercised by the respondent in the case before the court, were 
necessary and indispensable to the exercise of his judicial functions. 
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If words have not lost their meaning, there existed no indispensa- 
ble necessity, calling for the exercise of this anomalous and dan- 
gerous power in the case before the court. The pretended offence 
of Mr. Lawless took place in vacation of term; it consisted of a 
synopsis of the errors of doctrine and fact into which, he humbly 
believed, the Judge had fallen. These errors Were attributed to 
an opinion published by the Judge himself in a newspaper long 
after the cause had been decided, and long after it had been re- 
moved by appeal from his court. The publication made by Mr. 
Lawless was fastidiously respectful, imputing nothing to the Judge 
but error. Judge Peck has seen fit and felt it to be necessary, 
to brand this innocent and harmless publication as a most out- 
rageous and wanton libel. If it was so in fact, then Mr. Lawless 
was punishable by indictment or information in the State courts 
of Missouri, where we are to presume ample justice would have 
been dealt out. By the summary process adopted by the respond- 
ent, Mr. Lawless is stripped of every right guarantied to freemen. 
His prosecutor is the respondent himself; the offence imputed to 
him, cloak the matter as we can, is one against the respondent 
himself; and he, the aggrieved party, erects himself into a tri- 
bunal, to try before himself and punish by his sole authority, this 
wrong against himself, thus trampling upon the sacred rights of 
every American citizen, of a trial before his peers, by an impar- 
tial tribunal. And all this is attempted to be justified by the pre- 
tended necessity, indispensable necessity of the case. What ne- 
cessity was there of an instantaneous proceeding ; were the oper- 
ations of the law too tardy in their usual and accustomed forms? 
The greatest malefactor has secured to him an impartial trial be- 
fore his peers; and did Mr. Lawless’ offence divest him of the 
same rights? There is not a shadow of pretext for the exercise 
of this odious power of summary proceeding against Mr. Lawless — 
and this I hope hereafter to make more manifest; and I submit 
to the justice and good sense of this court, that the natural and 
proper limitation of this implied power of the courts to punish for 
contempts, is to such cases as directly interrupt and impede its 
functions.’ 

We make a single extract from Mr. Wickliffe’s argument, in 


which be aims to show that Judge Peck’s conduct was actuated 
by malice to Lawless. 


‘This honorable judge is not content with heaping upon Law- 
less, when he was led a prisoner before him, every epithet of 
vituperation and abuse, under the name of abused justice; and 
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under the protection of its ermine, which he stained, he has pur- 
sued him through the House of Representatives to the bar of the 
Senate; and in every sentence of his response proclaims him a 
slanderer, a libeller, a foul calumniator, and makes the charge of 
perjury against Lawless, in his evidence before the Judiciary 
Committee. I have referred to these facts to exhibit the present 
state of exasperated and vindictive feeling of Judge Peck towards 
Mr. Lawless. They do manifest to my mind most clearly the 
temper of mind, the personal, vindictive motive with which the 
prosecution was got up against Mr. Lawless, and by which it was 
consummated. 

‘ Mr. President: if we confine our investigations to the facts 
and circumstances which belong to the procedure in court, we 
shall have much, very much — enough to prove that Judge Peck 
acted under the influence of passion, of intemperate and vindic- 
tive motives. We shall be satisfied that he was avenging, under 
color of law, that which he regarded as a personal injury and in- 
sult. The dignity of his court, the purity of the judicial tribunal, 
and the offended majesty of the law, were but the shallow and 
flimsy pretences for his conduct. 

‘The respondent has proved that Mr. Lawless was a man of 
irritable temper, impatient of contradiction, particularly when 
deeply interested for his client in court. Judge Peck knew this. 
Now mark the deportment of the judge upon the trial of the rule 
against the printer. Lawless had undertaken to appear as coun- 
sel for Foreman. No man can doubt for one moment that Peck 
believed that Lawless was the author of the “‘ Citizen.” No man 
can doubt, but that the whole object of the proceeding against the 
printer was to reach Lawless, and that Peck had designed this 
at the first moment when he read the article. It was still possi- 
ble that he might be baffled in this his desired object, unless by 
some act toward Lawless in court, he could irritate him, and 
cause him to commit some offence which would, per se, be a con- 
tempt, or disclose himself as the author of the publication. 

‘The Judge is represented by his friends to be mild, placid, and 
patient on the bench generally. 

‘When Lawless in his character of counsel is attempting to 
prove, that the publication was a fair and correct representation 
of the Opinion, it was the duty of the Judge to have heard him 
patiently, to have treated him respectfully. Did he doit? On 
the contrary, Lawless was interrupted at every step. In the 
course of these abrupt, rude, and I call them vulgar interruptions, 
Lawless was betrayed into an unconscious admission, that he was 
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the author. The Judge was seen to smile. Ah, sir, believe me, 
it was that spirit for vindictive revenge that bade him smile. He 
had then the evidence in his possession; his course was taken, 
and his victim was in his power. This colloquy, of which Judge 
Wash speaks as having been invited by Mr. Lawless’ manner of 
argument, ensued, and what was that colloquy?’ When Mr. Law- 
less would point to a portion of the Opinion as sustaining his pub- 
lication, after he had explicitly declared that the author of the 
“Citizen” had no intention to misrepresent the Opinion of the 
Court, he was told, and repeatedly told, “ but, sir, you say so and 
so in your publication ;” “this is false ;” “that is libellous ;” 
“this is a wilful misrepresentation;” “ that is calumnious.” The 
placidity of this mild and amiable Judge began to leave him. 
Here he and Mr. Lawless changed characters. Lawless was 
mild, patient, and remarkably subdued ; according to the evi- 
dence; the Judge was angry, impatient, and boisterous. Rely 
upon it, his object was to force Lawless to commit some act in 
the presence of the court, which would enable this infuriated 
Judge to inflict instant punishment. He was too impatient to 
wait for the slow progress of attachment. In this he was disap- 
pointed. Lawless sat down evidently embarrassed, unable to 
conclude his argument, and the Judge acted out the farce with 
the printer, delivered no Opinion upon the question against him ; 
he reserved his phials of wrath to pour them out upon the devoted 
head of Lawless. 

‘Lawless is brought into court to answer for this libel. He 
and his counsel appear. Foreman, the printer, had been dis- 
charged upon purging himself of the contempt. No anger, no 
passion, no excitement, or, in the language of the Judge’s wit- 
nesses, no animation extraordinary were exhibited by him at the 
close of the proceeding against the printer. When Mr. Magenis, 
the counsel of Lawless, was proceeding in opposition to the rule, 
to prove that the article signed “ A Citizen,” was a fair and true 
representation of the Opinion, he is stopped by the Judge and 
told, that the court had decided on the rule against the printer, 
the publication was false, was libellous, and he would not hear 
argument in behalf of Lawless upon that point. What right had 
the Judge to deny to Lawless, who had for the first time been put 
upon his trial, a hearing by himself and counsel upon the matters 
of fact which were in evidence? The judge says he had decided 
that question against the printer. Lawless was no party in that 
trial, was not concluded by it, and could not be deprived legally 
of his constitutional right of being heard by his counsel, upon all 
the facts from which his guilt or innocence was to be deduced. 
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‘ This point was, however, adjudged ; yes, sir, and as it related 
to Lawless, was prejudged by his Honor, Judge Peck. 

‘ And I pray to be informed if he had not also decided the law 
of the case, the question of jurisdiction, and the question whether 
a publication in a newspaper concerning the published Opinion of 
the Court, delivered in a cause which had been finally decided, 
was or was not a contempt of court, upon the rule against Fore- 
man? Why not also close the argument on these points?) They 
were questions of law, not of fact; and, therefore, argument upon 
them might more appropriately have been forbidden. No, sir; his 
vanity could not sustain the insult, which he imagined was offered 
to it whenever this perfect and beautiful monument of judicial 
fame which he had erected to himself in the newspapers, was 
touched by the rude assaults of vulgar criticism, or the severer 
shocks of legal argument. 

‘If the Judge had decided the question of fact before Lawless 
was put upon his trial, if he prohibited his counsel from proving 
the truth of his publication, for which he was then arraigned, why 
did his Honor, upon a question previously decided, not mooted at 
the bar, consume near two hours of his time, commenting upon 
the article, paragraph by paragraph, in a strain of unparalleled 
abuse and personal vituperation of Mr. Lawless? He had not so 
demeaned himself on the case of the printer; the facts had all 
been then discussed, and he had decided them. ‘They had not 
again been referred to in the argument of Mr. Lawless’ case. Sir, 
the impartial and candid mind will have no difficulty in respond- 
ing to these questions. The Judge sought this occasion to empty 
the accumulations of his gall upon an unoffending man, upon a 
man who had committed the flagitious outrage of questioning, in 
respectful language, the infallibility of this Missouri Lord Chief 
Justice.’ 

Mr. Meredith and Mr. Wirt then argued the case for the 
Respondent. 

Mr. Meredith combated the legal grounds assumed by the 
other side with great skill and acuteness, and brought forward 
many authorities, both English and American, to justify the 
course taken by Judge Peck. We only offer the following ex- 
tract from his argument. 


‘When I say that the District Court of Missouri has a general 
power to punish contempts, | am of course understood to speak of 
that court, in common with all the judicial tribunals of the general 
government, and of them all I assert, that their power in this re- 
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spect, is co-extensive with the power of all other courts. It would 
be strange if it were not so, it would indeed be strange, if the 
courts of the United States, at least equal in dignity and authority, 
and exercising in many respects a larger and more important juris- 
diction, should be found to possess a less extensive power, to en- 
force obedience and command respect, than the State judicatures. 

‘And yet this is the position assumed by the honorable man- 
agers who opened the impeachment, and strenuously defended by 
his two honorable associates, who have followed in the discussion. 
The argument perhaps will lose nothing of its force, by being thus 
syllogistically repeated. ‘The courts of the United States possess 
no common law jurisdiction in criminal cases: the power of pun- 
ishing contempts, as it is exercised in England, and by our State 
tribunals, is a criminal power derived from the common law; and 
therefore, the courts of the United States can have no jurisdiction 
of contempts, except that which is expressly given to them by 
legislative enactment. 

‘If this be so, if we are to look to the statute book as the sole 
source of the authority of the federal tribunals in regard to con- 
tempts, then indeed it is true, as it has been said, that their power 
is greatly inferior to that of the State courts. But can it be be- 
lieved, that Congress meant to circumscribe it within the narrow 
limits of the act of 1789? By that act, power is given to punish 
by fine or imprisonment all contempts of authority in any pending 
cause or hearing. If this is to be construed as a limitation upon 
the general power ;—if no other contempts can be summarily 
punished, than those committed in relation to a cause actually 
depending at the time, it is easy to imagine a variety of cases, 
cases too of the most ordinary occurrence, in which the adminis- 
tration of justice might be disturbed, and interrupted, and its 
highest officers insulted, with impunity. But such illustrations 
are unnecessary. It is manifest that the whole of the 17th section 
of this act is supererogatory. It enumerates powers, which, with- 
out its aid, would undoubtedly have belonged to the courts created 
by the law, as incidents to the general grant of judicial power ; 
as for example, the right to grant new trials, and to administer 
oaths and affirmations. The power to punish contempts, is as 
necessarily incidental to the general grant, as either of these. If 
they could have been exercised without the aid of this section, so 
might the former. And in enumerating it with them, the language 
used is that of description merely, and not of restriction. Such is 
the construction given to this section by the Supreme Court of 
the United States in the celebrated case of Anderson against 
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Dunn, reported in 6th Wheaton, 227. Speaking of the general 
power of all courts, “to impose silence, respect and decorum in 
their presence, and submission to their lawful mandates, and as a 
corollary to this proposition, to preserve themselves and their offi- 
cers from the approach and insults of pollution,” they add, “it is 
true, that the courts of justice of the United States are vested, by 
express statute provision, with power to fine and imprison for con- 
tempts; but it does not follow, from this circumstance, that they 
would not have exercised that power without the aid of the statute, 
or not, in cases, if such should occur, to which such statute pro- 
vision may not extend. On the contrary, it is a legislative asser- 
tion of this right, as incidental to a grant of judicial power, and 
can only be considered either as an instance of abundant caution, 
or a legislative declaration, that the power of punishing for con- 
tempt shall not extend beyond its known and acknowledged limits 
of fine and imprisonment.” 

‘It is unnecessary to dwell upon this authority, because the 
honorable manager, as if fearing the extent of his own conclusion, 
has himself admitted, that independent of, and notwithstanding 
this act of Congress, the courts of the United States have a right- 
ful power to punish contempts of particular descriptions, and 
especially those which in any manner obstruct or impede the 
course of justice. But this power, he adds, unlike the general 
power claimed by the English courts, and those of many of the 
States, is not derived from the common law, but stands upon the 
dangerous principle of necessity. Now without adverting to the 
generality of the exception, let me for a moment inquire on what 
authority it is made? Why is the right of punishing one class of 
contempts deduced from the common law, and that of another 
class from necessity? Why, looking as the honorable manager 
seems to look, to the punishment as the test, does he call that a 
criminal power which inflicts fine and imprisonment upon one 
contempt, because it does so inflict it, and that not a criminal 
power, which punishes another contempt precisely in the same 
manner? If, for example, an individual, by a gross misrepresent- 
ation of a judicial opinion, in a particular case, attempts to weaken 
the public confidence, and impair the authority of the court, — or 
seeks to influence the public mind in favor of undecided causes 
depending upon the same facts or principles ; — if such an indi- 
vidual is punished by fine or imprisonment as for a contempt, 
it is, says the honorable manager, the exercise of a common law 
criminal power, and therefore in a court of the United States 
a glaring and monstrous usurpation. But if another individual 
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shall speak disparagingly of the same opinion in the presence 
of the court, —or interrupt its proceedings in any other man- 
ner, even for a single moment, and for this contempt he is pun- 
ished by fine or imprisonment, or both, this is not the exercise 
of a criminal power derived from the common law, but stands 
altogether upon the ground of necessity. Is it not as necessary, 
let me ask, to keep the streams of justice pure and undefiled, 
as it is to prevent their obstruction? Is it not quite as neces- 
sary to preserve the authority of courts in the confidence and 
respect of the community, as to protect them from momentary 
disorders, which are removed with the individual who causes 
them, and which can produce no lasting or dangerous effects upon 
the administration of public justice? Why inflict punishment 
summarily in the one case, and in the other wait the dilatory 
movement of an indictment, giving to the libeller only a better 
chance of effecting his purpose? There can be no foundation in 
reason or authority for the exception. Independently of legisla- 
lative grant or restriction, the power in every supposable case 
flows from the source, and reaches to the same extent. 

‘That source, Mr. President, is not the common law. The 
right to punish contempts is the right of self-defence ; it is the 
power of courts to preserve their own existence, and to make that 
existence a blessing, not a curse to the people ; — it is a power to 
vindicate the dignity and authority of the laws, to secure their 
administration from disobedience, and their ministers from insult. 
It is a power, therefore, coeval with the first foundation and insti- 
tution of courts; it results from the first principles of judicial 
establishments, because it is necessarily incident to thé exercise 
of their most ordinary functions. It is a power that sprung into 
being with the creation of the first judicial tribunal, and is found 
to exist, wherever there are courts of justice, in every civilized 
country, whether governed by the common law, the civil law, or 
any other particular code. 

‘If this be so, and it is the language of every authority upon 
the subject, it is useless to inquire how far, and under what quali- 
fication, the position assumed by the honorable manager is main- 
tainable, that the courts of the United States have no cognizance 
of crimes and offences at common law. In the very case, indeed, 
in which it is supposed that the Supreme Court have settled this 
doctrine, and decided, that the Circuit Courts of the United States 
cannot exercise a common Jaw jurisdiction in criminal cases, they 
are careful to distinguish cases of contempt, as not within the 
prohibition. I refer to the case of the United States vs. Hudson 
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and Goodwin, 7 Cranch 32, in which the opinion is thus conclud- 
ed: — ‘Certain implied powers must necessarily result to our 
courts of justice from the nature of their institution. To fine for 
contempt, imprison for contumacy, enforce the observance of 
order, &c., are powers which cannot be dispensed with in a 
court, because they are necessary to the exercise of all others; 
and so far our courts no doubt possess power not immediately de- 
rived from statute. But all exercise of criminal jurisdiction in 
common law cases, we are of opinion is not within their implied 
power.” It follows, therefore, that in the opinion of the Supreme 
Court, the punishment of a contempt is not the exercise of a crim- 
inal jurisdiction in a common law case.’ 


Having already given Mr. M’Duffie’s commentary on the 
first of the specifications in the article signed a citizen, we now 
present Mr. Meredith’s examination of it. 


‘ «That by the ordinance of 1754, a Sub-delegate was prohibited 
from making a grant, in consideration of services rendered or to 
be rendered.” 

‘This is stated as one of the conclusions of the opinion. Let 
us examine its accuracy, and for that purpose recur for a single 
moment to the argument. The question was whether Trudeau 
had authority to make the concession. For this authority, and 
for no other purpose, the counsel relied on the ordinance of 17 54. 
The court decided that the ordinance was not in force, and that 
if it were, it would not give the authority sought for. But the 
Court is here represented as going much farther; as deciding, 
that the ordinance not only contained no authority, but that there 
was to be found in it, an absolute prohibition against grants for 
services. Now is this a true or a false representation of the opin- 
ion, in this particular?’ The mere statement of the two proposi- 
tions is an answer to this question. He makes the court decide 
what was not a question in the cause, and declare what was not 
true in point of fact. But we have been told, that this is a miser- 
able cavil,—a paltry play upon words,—a verbal criticism, that 
deserves a sneer, but scarcely an answer. ‘‘ There is no substan- 
tial difference,” said one of the honorable managers, ‘‘ between a 
want of authority and a prohibition. The author may indeed 
have used one word, when he might with more propriety have 
used another ; but this i is a very common mistake; —the Scotch 
Trish for example, often fall into it, as when they mean to say, they 
are under no obligation to do a particular thing, they will tell you, 
that they have no right to do it.” Why the Scotch Irish should 
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have been particularly referred to, as an authority in this matter, 
I know not: but I could have furnished the honorable manager 
with a much more apposite illustration, which indeed I am sur- 
prised, did not at once occur to him. Dogberry, that faithful 
guardian of the King’s peace, that admirable expositor of the 
King’s English, whose rich and varied vocabulary ought always 
to be resorted to in cases of emergency like the present, thus uses 
this very identical word, in the parting salutation which he offers 
Don Leonato: ‘‘ Heaven keep your worship—I wish your wor- 
ship well— Heaven restore you to health! I humbly give you 
leave to depart; and if a merry meeting may be wished, Heaven 
prohibit it!” 

‘ But, says the honorable manager, it is a mistake to suppose 
that there is any substantial difference between a prohibition and 
a want of authority. And so says also Mr. Lawless, the witness. 
But what says Mr. Lawless, the counsel for the heirs of Soulard? 
Why his argument upon the Regulations proceeds entirely upon 
the distinction between these two terms. It may be true, says he, 
that these Regulations do not authorize the concession to Soulard, 
but then they do not prohibit it; and in the absence of a prohibi- 
tion, a presumption arises in favor of its legality. ‘The court too 
expressly recognises the distinction, but avoids the presumption, 
upon the settled principle of Spanish law, and indeed of all the 
feudal constitutions of Europe, that the King has the sole power 
of parting with his domain. A prohibition, says the court, is not 
necessary ; but an authority must be shown. And yet in the very 
face of his own argument, thus pressed upon the court, founded 
upon the very distinction in question, he has gravely told you, at 
this bar, that he sees no difference in the phraseology, and that 
when he said a prohibition, he meant nothing more than a want 
of authority. 

‘But what was the object of this strange misapplication of words? 
Where, we are asked, is its materiality? Sir, it was most material. 
Had the author done what, if he intended fairly, he would have 
done ; had he informed his readers, that the court had decided 
the ordinance not to be in force, perhaps the perversion would 
have been of little consequence. But this he keeps back ; — he 
studiously conceals the fate of this most vital point in the cause, 
and leaving his readers to believe the ordinance to be in force, he 
alleges, that in the judgment of the court, that ordinance contains 
a positive prohibition, fatal to every concession founded on services. 
In vain then might these claimants hope to find an authority else- 
where; —in vain look to the uniform practice as raising a pre- 
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sumption of authority. That presumption, and all presumptions — 
that hope and all hopes, were at once destroyed, when they were 
told that the ordinance on which they had relied, itself contained 
a positive prohibition. An “ assumption” false in “ fact,” absurd 
in “ doctrine,” which if the court had really made, ought indeed 
to have covered it with shame and contempt. 

‘Bat this is not all, sir. The ordinance does not only, accord- 
ing to the imputed decision of the court, prohibit grants for servi- 
ces rendered, but for services “‘to be rendered.” Now I pray, 
where is there a syllable said, either in the argument of counsel, 
or in the opinion of the court, about ‘services to be rendered?” 
The object of the writer in this interpolation may be readily ima- 
gined. It was merely to increase the number of discontented 
claimants ;—to render the hostile array still more formidable. 
Look, sir, to the concessions in evidence, and you will see numer- 
ous claims of this description, held by the most influential individ- 
uals among the claimants, It is true that if grants for services 
rendered, were prohibited by the ordinance, the inference might 
extend the prohibition to the other class of cases, But still, putting 
it in this way, was to render it more alarmingly striking.’ pp. 
360, 362. 

The argument of Mr. Wirt, as reported in this volume, ap- 
pears to have been very carefully revised by his own hand. It 
is an admirable specimen of forensic eloquence. In the com- 
mencement he examines various circumstances which, though 
they have no direct bearing on the real points in the case, would 
yet be likely to prejudice the members of the court against his 
client. While he shows in the most persuasive manner that 
these circumstances ought not to operate to the injury of Judge 
Peck, he introduces with consummate address the amiable 
character of that gentleman and other topics calculated to pro- 
duce a favorable impression. All this is done in flowing sen- 
tences in which every word seems select and fitted to its place, 
so that before the reader comes to the consideration of the main 
body of the charge, he can scarcely fail to hope that the trial 
will result in an acquittal. The following extract is from the 
introductory part of the argument. 


‘Sir, the honorable managers have already advantage enough 
in their numbers and talents, and in that silent prejudice which 
is always at work against any man, however innocent, who has 
the misfortune to fall under an accusation from any quarter. It 
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is enough that this unfortunate man stands here, unknown, and 
almost alone, a stranger from the Western wilds, to breast the 
storm of this impeachment. With what little mercy it has beat 
upon him you have witnessed, in part. He trusts to this honora- 
ble Court for a fair trial, and relies upon the correctness, the 
innocence and purity of his conduct for an honorable acquittal. 
Give him such a trial, and his innocence will be manifested to 
this Court and to the world. Let him be tried by the law as it is, 
not as gentlemen may think it ought to be. Let him be tried by 
the evidence in the cause as it has been placed before the Court, 
not by that dramatic exhibition of it which the eloquent managers 
have been pleased to present. Let him be tried by the simple 
and naked facts, as they fell from the lips of the witnesses, not by 
those poetic paraphrases and glosses by which they have been 
rhetorically distorted and discolored — not intentionally, no doubt, 
but from that fatal sorcery which genius often exercises over the 
mind of its possessor. And finally, sir, we beg that the respondent 
may be tried by his own case alone, and may not be involved in 
the guilt of all the judicial tyrants that have ever degraded the 
English bench. We have had glowing pictures of those tyrants 
presented in succession—-the staring and bloody Jeffries, the 
fierce tumultuous Scroggs, the cruel and unrelenting Bromley — 
and it seems to have been expected that the indignation naturally 
excited in our breasts by the rehearsal of their cruelties and 
enormities, was all to be transferred to the respondent, and placed 
to his account. He protests, with reason we humbly think, 
against any such transfer. He desires to be tried by his own 
case, and not theirs. It has been thought rather hard that the 
sins of the fathers should be visited on their children; but as none 
of the blood of either Jeffries, Scroggs, or Bromley flows in his 
veins, and their sins have been expiated by themselves, more than 
a century ago, he is not able to perceive the justice of visiting 
their turpitude on his head, or even throwing upon his case a 
color borrowed from theirs. He is perfectly willing to answer 
for his own acts, but protests most strenuously against any rhetor- 
ical extension of his liability for the acts of others. 

‘Mr. President, something is continually occurring to humble 
the vanity of man with regard to his boasted intellect, and to draw 
a sigh of regret from every reflecting bosom at witnessing the 
inability of human reason to contend with human prejudice. 
That the weak, the vicious and the interested should be the vic- 
tims of this prejudice is too common an occurrence to excite sur- 
prise ; but that the strong, the enlightened, the virtuous should 
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suffer the same kind of eclipse is a practical lesson on human 
infirmity well calculated to teach charity tous all. Seeing as we 
do, every day, what opposite conclusions are drawn, and sincerely 
and honestly drawn from the same premises, and how much of 
feeling is blended with the best operations of our reason, what 
candid man is there among us who can arrogate to himself the 
exclusive right to take the moral chair, and to arraign the motives 
of his neighbor. I have labored to look at the evidence in this 
case as abstractedly and disinterestedly as if I were myself to pass 
judgment upon it; and thus looking at it, I have listened with 
perfect amazement, to the feelings of horror expressed by the 
honorable managers at the contemplation of the same picture 
which has left me perfectly placid and serene. How can I ac- 
count for this, but on the presumption that there is some cloud of 
prejudice, on the one side or the other, which intercepts the view, 
and prevents us from seeing things as they really are. I look in 
vain at the evidence for any thing to justify those rhapsodies of 
horror which have been so profusely poured forth here ; and as I 
cannot see this horror in the picture, | am forced to conclude that 
it exists only in the imagination of the beholder. ‘There is cer- 
tainly some fatal prejudice at work on the one side or the other. 
It may be on my own. I am fully aware that the relation of ad- 
vocate which I bear towards the respondent, and those kind and 
friendly feelings which the long and close intimacy generated by 
this prosecution has produced between us, and which I think it 
will be impossible for any man to refuse to him after such an 
intercourse, may have disqualified me for judging fairly of his 
case. On the other hand, it seems to me that the honorable 
managers have come to the examination of this case under so 
strong a prejudication of the guilt of the respondent, that the 
most trivial circumstances loom into consequence before them, 
and chaff and straw become a forest uptorn by a hurricane and 
darkening the light of the sun. ‘This honorable court will judge 
between us. But after hearing the evidence, noting it carefully, 
and, so far as I could, verbatim, after reviewing it as I have done, 
again and again, to what other cause than some fatal prejudice 
ean I ascribe it, that this man, whose character you have heard 
from the most respectable gentlemen in Missouri, should have 
been held up before this Court, day after day, as a “ judicial 
tyrant,” “a monster infuriated by the malignity of his passions,” 
“q@ madman, blind with rage, striding over the fallen constitution 
and laws of his country, to grasp his victim and inflict vengeance 
upon him, for no other offence than presuming, in respectful language, 
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to question the correctness of one of his judicial opinions.” Yet all 
this and much more has been said, and said with invocations and 
appeals to the Almighty such as were never before heard within 
these walls, and I humbly trust will never be heard again. Not 
only has this unfortunate man been thus held up before this hon- 
orable Court and before the crowded galleries that have continu- 
ally attended this trial, but I perceive by the public papers that 
this hideous caricature has been sent throughout the nation with 
all the wings that genius and eloquence can give it. It has been 
seen by thousands who will know nothing of the evidence, and 
who will, of course, take the picture as true, on the credit of the 
honorable manager by whom it has been emblazoned ; and long 
ere this, I do not doubt that many an anxious father in the re- 
motest parts of our country has been addressing his son, with this 
paper in his hand—‘‘See here, my son, what a horrible being 
the Senate of the United States have now before them — see what 
a monster a man may become by the unbridled indulgence of his 
passions —take warning by this—and if your country should 
ever elevate you to office and honor, beware of your passions — 
beware of pride, revenge and cruelty, lest you become such an- 
other monster as this, and bring down the gray hairs of your father 
with sorrow to the grave. Even this wretch, Peck, may have had 
respectable parents, and may have been once their darling hope 
and joy — yet we see how he has blasted their hopes, turned their 
joy into sorrow, and covered all his connexions with shame and 
confusion.” 

‘ How long must it be before this cruel error can be corrected ? 
How long must it be before the people of the United States can 
be made to understard that some of the most enlightened and 
respectable gentlemen of Missouri have come before this Court 
and deposed, upon their oaths, that this alleged monster is one of 
the most mild and patient of men — meek and kind and charitable 
in private life— gentle, respectful, polite and courteous on the 
bench — and in the simple and touching language of one of those 
witnesses, Judge Carr, “so amiable, as to be very deur to all who 
know him.” Sir, even the witnesses against the respondent admit 
that such is his general character. While some of them say that 
he was warmer than usual in the particular instance under con- 
sideration, they all agree that his usual temper and manner are 
marked with great mildness, patience, and courtesy both towards 
the bar and the suitors before him. Sir, with this evidence before 
me, to what else can I ascribe that tragical and horror-stricken 
exhibition which has been made of the respondent-by the honor- 
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able managers, than to some dark and immovable cloud of pre- 
judice which hides his real character from their view.’ pp. 477, 
479. 

In the part of his argument where Mr. Wirt examines the 
questions of law which arise in the case, he places them ina 
strong and clear light, and at the same time brings into notice 
the uprightness and good intentions of Judge Peck, an object 
of which he evidently never loses sight during the whole current 
of his speech. One of the positions which he takes, is, that in 
order to convict his client, the burden is on the managers, to 
prove not only an unlawful act, but a guilty intention. We in- 
sert a few of his remarks on this subject. 


‘The respondent’s counsel entertain no doubt that, under the 
laws of the land, he possessed the power which he exercised, on 
this occasion; that the case was a proper one for its exercise ; 
and that it was exercised in good faith under a conscientious sense 
of duty. They believe that the case stands authorized and justi- 
fied by all the principles and all the precedents which have been 
placed before you, both in the English and American books. The 
honorable managers, on the other hand, say that they differ with 
us in this opinion: that these authorities gave him no such power : 
that they extend but a little way; and that the respondent passed 
the line drawn around him by the books. Now, suppose that 
this honorable Court should be of the opinion that the respondent 
had not the power which he has exercised; that the judges, 
whose example he has followed, mistook the law of contempt ; 
that elementary writers, hitherto received as authority in our 
tribunals, have carried the powers of the court too far: or suppose 
they should think that the respondent has misconstrued the author- 
ities; that they do not, in reality, go the full length to which he 
has carried the power; yet if they shall, also, believe that from 
the existing state of the authorities, elementary and reported, and 
from the course pursued by other courts, in like cases, both in 
England and the United States, the respondent might have believed 
he had the power, might have thought the case a proper one for the 
exercise of the power, and might have been influenced by a sense 
of official duty in doing what he did: is it possible that, under 
circumstances like these, you can affirm, on your judicial oaths, 
not only that he had no power, but that he knew he had no power, 
and must have consciously and intentionally usurped the power for 


the guilty purpose of oppressing Lawless? Sir, can it be denied 
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that such is the state of the authorities that any professional man, 
of the first science in his profession, might with all his heart and 
conscience, have fully believed and affirmed the existence of the 
power? I will venture to assert that you may consult one hun- 
dred of the most eminent lawyers in this country on these authori- 
ties, and that a great majority of them will express an opinion in 
favor of the power. Permit me to ask this honorable Court — the 
authorities have all been read before you — would it detract from 
the reputation of the first lawyer in the land to express the opinion 
that, according to these authorities, the power to punish such a 
contempt exists in our courts? You might differ with him in the 
opinion, but would you pronounce him ignorant of his profession 
—nay more — would you pronounce him a scoundrel for having 
given such an opinion? Yet this is the drift of the argument on 
the other side. You are called upon to pronounce Judge Peck 
to be a criminal, for doing no more than what he saw had been 
done not only in England, but in all the courts of the United 
States. Yes, sir—in those states which have been the loudest 
and strongest in favor of the liberty of the press and the right of 
trial by jury, this power has been exercised by the courts. Look 
at Virginia. Is there a state in the Union more truly republican, 
more lofty and high-minded, more ardent in the assertion of all 
popular rights? Yet, in that state, you have seen, sir, that this 
same power has been asserted and exerted by her courts and de- 
clared to be indispensable to the protection, independence, and 
utility of those tribunals. Now, sir, with such a host of precedents 
before, him was it strange that Judge Peck should believe the 
power to exist? and if he might have so believed, can you infer 
from the simple act of its exercise, a criminal intention? For this 
is the argument which I am now resisting: the argument being 
that if he had not the authority of the law for what he did, there 
is no necessity to inquire into intention; because the act being 
unlawful, the guilty intention follows as a necessary consequence. 
I say, on the contrary, that the question of legal power in this case, 
is a question on which the most enlightened men of the profession 
may honestly differ in opinion; and in this, I consider myself as 
making a very liberai concession, because [ really think the power 
so clearly asserted by all the authorities, that, but for what we 
have heard, we might well have anticipated an entire unanimity 
of opinion in its favor. But it is enough for my argument to say 
that it is a power with regard to which enlightened and honest 
men may well differ in opinion: for if they may honestly differ, 
there can be no crime or misdemeanor in holding and acting upon 
VOL. IX.—NO. XVIII. 43 








338 Trial of Judge Peck. [ April, 


either opinion. Yet by the argument which I am resisting you 
are called upon to say that if, on your construction of the authori- 
ties, Judge Peck had not the power which he exercised, it follows 
as a legal consequence that he acted with the criminal intention 
charged in the article of impeachment. No, sir: a judge may 
mistake the law, and still be an honest man. How often do we 
find the most upright and enlightened judges differing in their 
opinion on questions of law? The one side or the other must be 
mistaken, for both cannot be right. The one side or the other 
must be for doing what is unlawful. But does it therefore follow 
that the side which is in error is criminal.’ 


In examining the facts of the case Mr. Wirt shows the same 
practised judgment as in every other part of the speech. All 
the circumstances which are unfavorable to Lawless,— all the 
facts which might render an exemplary punishment proper, for 
a publication intended to bring Judge Peck’s judicial character 
into discredit, such as the situation of the western country, and 
the nature of the land claims, — every thing in short which the 
evidence in the case developed, calculated to justify or excuse 
the course adopted by his client, are carefully collected, and 
happily arranged, to make an impression ; while the facts which 
appear unfavorable are not overlooked or neglected, but boldly 
examined and all shown to be consistent with honest intentions, 
and some even proofs of them. 


‘Let us come now, sir, to these after transactions, the final 
scene —the conduct of the Judge under this rude assault on the 
court over which he presided. It is, here, that the honorable man- 
agers make their great stand. Indeed, they seem to think it the 
only part of the case that demands consideration. That guilty in- 
tention which the impeachment charges, and which they know 
that they are bound to prove, before they can demand a conviction, 
is to be made out, they think, from the conduct of the Judge him- 
self. His conduct, they allege, proves personal malice against Mr. 
Lawless, and establishes that intention unlawfully to oppress and 
injure, by color of his office, which constitutes the vital point of 
this impeachment. On this ground I meet the gentlemen, sir, 
with perfect composure; for Z know that, with all their acknow- 
ledged abilities, it is utterly impossible for them to extract this 
proof of a guilty intention, from the conduct of the Judge, except by 
the adoption of a process which every lofty and honorable mind 
will reject at once. Nay, it does not require loftiness or high 
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honor; it requires only common charity to reject and spurn the 
process by which alone a guilty intention can be inferred from the 
conduct of the Judge —and that process is by the gratuitous im- 
putation of a base motive to an act equally referable to a pure one. 
If the act be, in its own nature and character, equally consistent 
with a fair motive, what justice is there in imputing a foul one? 
Let it be observed, that there is no pretence of direct proof of malice 
(the malus animus) in the Judge. It is to be made out entirely 
by inferences drawn from his conduct. But in the process of in- 
ferring motive from conduct, the act under examination must not 
be equally referable to a good and a bad motive. In a criminal 
trial, particularly, where any man is presumed to be innocent till 
the contrary appears, there must be no equivocality in the act from 
which guilt is to be inferred ; for that would be to presume guilt 
where innocence might, with equal fairness of reason, be presumed. 
The accused having, in the outset, the legal presumption of inno- 
cence on his side, must continue to be presumed innocent, until 
some act shall be adduced which is entirely inconsistent with such 
presumption, and consistent only with the presumption of guilt. 
But an act which, upon its face, is equally compatible with an 
innocent, lawful, and honorable motive, will never, on such a trial, 
and before such a tribunal as this, nor any other tribunal that 
knows its duty, be referred to a guilty and a base one. It does 
not require the inclination to err on the side of mercy rather than 
of justice, to acquit rather than to condemn, which distinguishes 
every enlightened tribunal, to adopt the course of construction on 
which I insist: it requires only common reason, common right, a 
common sense of justice. For what innocence, what virtue, what 
nobleness of character can protect a man, if the purest, and wisest, 
and best acts of his life may be tortured into guilt by the arbitrary 
imputation of a guilty motive. Gentlemen may descant as long, 
and as loudly as they please on the imaginary tyranny of Judge 
Peck. But the tyranny of a government in which such a princi- 
ple of criminal law prevailed as that which is applied to fasten 
guilt upon him —the wanton and gratuitous inference of guilt 
from an act consistent with the purest innocence — would be a 
tyranny that would not be borne by any man who knew what 
freedom was, and had the power of locomotion. As for myself, 
sooner than live under such a tyranny, I would say with Brutus — 
Longe a servientibus abero, mihique esse judicabo Romam ubicum- 
que liberum esse licebit.} 

1 «T] will remove far from all who are disposed to be slaves, and fancy 


myself at Rome wherever I can live free.” — Brutus’ Letters to Cicero, 
Epist. XVI. 
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‘Sir, I have not thus examined the conduct of Mr. Lawless. 
I have compared the act with the motive he avows, and with 
that to which I assign it, for the purpose of seeing whether it be 
such an act as would naturally spring from the motive he avows ; 
or whether, on the contrary, its very character does not obviously 
refer it to the worse motive? whether the motive he avows, had it 
been the true one, would not naturally have produced a different 
course of action; while the course he did pursue, must, from its 
very color, nature, and tendency, force the fairest mind to the 
conclusion of a different motive? Thus in the case which I have 
just examined, Mr. Lawless says the only motive of his publica- 
tion was to guard his clients from that despondency under the 
Judge’s Opinion, which might have delivered them up a prey to 
speculators. To test the truth of this declaration of motive, I have 
compared the motive with the act. Such a motive was perfectly 
pure and proper, and perfectly consistent with a just respect for 
the court ; and I have shown that if such had, indeed, been the 
motive, Mr. Lawless’ course would have been to have written a 
private letter to his clients, or, at the most, a card in the news- 
papers, expressing, in respectful terms, and under his own hand, 
his confidence that the judgment would be reversed. Such a 
motive required not the cloak of a fictitious signature. It required 
no misrepresentation of the Judge’s Opinion. It required no con- 
tempt to be cast upon the court. It required no ridiculous cari- 
caturing and falsification of the Judge’s reasoning. All these 
offensive features are out of keeping with the motive assumed. 
They go beyond it. They are inconsistent with it. They call 
for the assignment of other motives ; and the most obvious motives, 
for a libel of such a character, under such circumstances, in a court 
of justice, are, I humbly conceive, those which have been assigned ; 
contempt for the court; a desire to bring it into general hatred, 
contempt, and ridicule, to destroy its authority with the people, 
and, by the same act, to enlist the public prejudices in favor of 
those Spanish land claims which were still before the court, wait- 
ing for decision. 

‘I ask only for the respondent the same rule of construction as 
to motives, which I have applied to Mr. Lawless. Let the act be 
measured by the motive hypothetically assumed : if it fits the stand- 
ard of innocence, let it be adjudged innocent. If it goes beyond 
that standard, and matches only with the standard of guilt, let it 
be judged guilty. In other words, let the act be deemed innocent, 
if it be such a one, as may have sprung naturally from an innocent 
motive ; and let it not be deemed guilty till it be shown to be such 
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as could have sprung only from a guilty motive. This, I submit it, 
with confidence, is the true and only rule for the trial of intention, 
in a criminal case, where the intention is to be inferred, merely, from 
the conduct. And assuming this to be the true principle, let us 
apply it fairly to the conduct of Judge Peck, which is here in 
question. 

‘The charge is that his intention was unlawfully to oppress and 
injure Mr. Lawless, under color of law. The Judge, on the con- 
trary declares that he is not guilty of ¢his intention; but that, on 
the contrary, his sole intention was to discharge his official duty as 
a Judge, in punishing, in the common form, what he deemed a con- 
tempt of his court. 

‘We have shown that a libel on the proceedings of a court of 
justice is a contempt punishable by attachment. We have shown 
that this publication was a libel on the proceedings of a court of 
justice. If these propositions be true, it follows, with the certainty 
of syllogism, that the Judge had the right to punish this publica- 
tion by attachment, as a contempt. 

‘But suppose you think the Judge wrong as to the first proposi- 
tion, to wit, that a libel on the judgment of a court may be pun- 
ished as a contempt; still it is utterly impossible for you to with- 
hold your assent from the proposition that the law in favor of the 
power is so strong, that an honest and enlightened judge might 
well believe that the power existed. We think we have demon- 
strated that it does exist. But it is sufficient for the acquittal of 
the Judge, if you should be of opinion, on a view of the authori- 
ties that he might have innocently believed the power to exist: and 
if he might not, then has there been no innocence on the English 
bench from the first institution of courts to the present day, nor 
on the enlightened benches of the several states of this Union, 
whose decisions have al] been read. Sir, I have no fear of this 
point. 

‘Or, suppose you believe the Judge wrong in the minor propo- 
sition which has been stated —to wit, that the publication was a 
libellous contempt of his court, must it not be admitted that it is 
one which Judge Peck might have sincerely thought so? Will 
you say it was impessible he could have thought so? Then you 
affirm as impossible what we were and still are prepared to prove 
not only possible, but true—to wit, that other persons, and 
those enlightened and honorable persons, among those to whom 
the paper was addressed, did think and do still think it a libel. 
Nay, may I not, with respect, ask if you have not found in your 
own consultations, among yourselves, a difference of opinion on 
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this subject as to the character of this publication? And if any 
member of this honorable Court believes this paper to be a libel, 
both in fact and intention, much more if a considerable number 
so regard it, must not a// admit that Judge Peck might have so 
regarded it? I do uot perceive that it is possible to come, with 
candor, to any other conclusion.’ pp. 552—554, 

After Mr. Wirt had concluded, Mr. Storrs and Mr. Buchanan 
spoke in support of the impeachment. Having already far ex- 
ceeded our usual limits, we have no room for extracts or even 
comments upon the learned and able arguments of these gentle- 
men. 

On January 31, 1831, Judge Peck was acquitted by the fol- 
lowing vote : 

‘Those who pronounced him ‘‘ Guilty” are Messrs. Barnard, 
Brown, Clayton, Dickerson, Dudley, Ellis, Forsyth, Hayne, Ire- 
dell, Kane, King, Livingston, McKinley, Poindexter, Robbins, 
Sanford, Smith of Maryland, Smith of South Carolina, Troup, 
Tyler, Woodbury. 21. 

‘ Those who pronounced him “‘ Not Guilty” are Messrs. Barton, 
Bell, Burnet, Chase, Foot, Frelinghuysen, Grundy, Hendricks, 
Holmes, Johnston, Knight, Marks, Naudain, Noble, Ruggles, 
Seymour, Silsbee, Sprague, Tazewell, Webster, White, Willey. 
22. 

‘ Whereupon, the Vice President declared that “ James H. Peck, 
Judge of the United States District Court for the District of Mis- 
souri, is AcquitTeD of the Charges contained in the Article of 
Impeachment exhibited against him by the House of Representa- 
tives.”’’ 

Shortly after the acquittal of Judge Peck a statute was pass- 
ed by Congress, and approved by the President, March 2, 
1831, entitled ‘An act declaratory of the Law concerning 
Contempts of Court.’ This act was originally reported by Mr. 
Buchanan of the Judicizry Committee of the House. It pro- 
vides, ‘that the power of the several Courts of the United 
States to issue attachments and inflict summary punishments 
for contempts of court, shall not be construed to extend to any 
cases except the misbehavior of any person or persons in the 
presence of the said courts, or so near thereto as to obstruct 
the administration of justice, the misbehavior of any of the 
officers of the said courts in their official transactions, and the 
disobedience or resistance by any officer of the said courts, 
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party, juror, witness, or any other person or persons, to any 
lawful writ, process, order, rule, decree, or command of the said 
courts :’ and ‘'That if any person or persons shall, corruptly, or 
by threats or force, endeavor to influence, intimidate, or impede 
any juror, witness, or officer, in any court of the United States, in 
the discharge of his duty, or shall, corruptly, or by threats or 
force, obstruct, or impede, or endeavor to obstruct or impede 
the due administration of justice therein, every person or per- 
sons, so offending, shall be liable to prosecution therefor, by 
indictments, and shall, on conviction thereof, be punished by 
fine not exceeding five hundred dollars, or by imprisonment 
not exceeding three months, or both, according to the nature 
and aggravation of the offence.’ p. 592. 

The volume which we have been noticing contains a great 
amount of learning in regard to contempts of court, libels, and 
impeachments, subjects upon which the counsel on both sides 
exhibit proofs of very diligent research. It will be a valuable 
repository of authority and argument, in future cases in which 
the right of courts to punish for contempts may be brought in 
question. 

Though we are far from being dissatisfied with the result of 
the trial, yet we think the statute which we have just cited has 
placed the law in regard to contempts of court on its proper 
footing. It is only cases like those stated in the first section of 
the statute, where the preservation of the authority of the court 
obviously renders a prompt action necessary, that any person 
should be allowed to judge and award punishment in his own 
case. Let it once be recognised as well settled law, that every 
judge could punish written publications or spoken remarks, 
which he considered injurious to his judicial character, as con- 
tempts of court, and it would inevitably lead to frequent arbi- 
trary and oppressive exercises of power. Such a right of pun- 
ishing these constructive contempts, is no more necessary for 
the protection of the character of a judge, than it is for that of 
any other person. A judge of established reputation has nothing 
to fear from the assaults of a libeller. He can find in the press 
ample means of defence, wherever an attack may require an 
answer; and he can resort to indictment or action, like any 
other citizen, if he thinks that course advisable. It is idle to 
suppose that the dignity and usefulness of a court of justice is 
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to be broken down by the clamors of rash and passionate men 
in the newspapers ; but it is not at all unlikely that an indiscreet 
exercise of an arbitrary power will excite odium against a judge, 
and weaken the foundation of public opinion upon which his 
authority rests. 


ART. IV.—INSURANCE—PARTIAL LOSS UNDER MEMORAN- 
DUM. 

A policy was underwritten as follows: ‘ Four thousand dollars 
upon effects on board schooner Ann from Marblehead to Havana 
and until said effects shall be safely — at and from thence in any 
American vessel to any port in the United States of America as 
mentioned below ; two and a half per cent. from Marblehead to 
Havana — to add three per cent. if said effects are shipped from 
Havana to any port. in the United States of America either in 
that or in any other American vessel and until safely landed.’ 
The schooner arrived in the voyage at the Havana, the effects 
were landed and the proceeds shipped from the Havana to the 
United States in three American vessels, in different proportions, 
viz. : in said schooner Ann, in schooner Friendship, and in brig 
Hav. Packet. The Ann and Packet arrived safe without 
damage. The Friendship arrived but the effects were damaged 
a sum less than five per cent. of the amount of the effects in all 
the three vessels — but more than five per cent. of the amount 
laden in the Friendship. Is the insured entitled to recover for 
a partial loss, the policy containing the usual memorandum to 
be free from losses under five per cent? 

It seems very clear from the cases of Henchman v. Offley 2 
H. Bl. 345, note (a); S.C. Marshali (2d edit.) 173; and 
Keuley v. Ryan, 2 H. Bl. 343, cited in Park (5th edit.) 19; 
and in Marsh, 174; that an insurance on any ship or ships is 
valid in law. In the first case it was held that where two such 
policies were made for the same voyage, if goods are laden on 
board of two ships, the insured may, if he please, previous to a 
loss, appropriate the amount to be considered as risked on each 
policy. In the second case, it was held that if two policies are 
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underwritten on goods for the same voyage, the one on goods in 
a specific ship, and the other on goods in any ship or ships, and 
the former arrive safe, and the latter be lost, the insured shall 
apply the policy on goods on board of any ship or ships to the 
goods lost, without any reference to the other policy ; ‘for the 
insured had clearly a right to apply such an insurance (i. e. on 
any ship or ships) to whatever ship he thought proper within the 
terms of it.’ It should seem that the conduct of the insured was 
considered as equivalent to an appropriation. 

Marshall (172) is of opinion that if two insurances for different 
sums be made each on goods on board any ship or ships for the 
same person for the same voyage, and goods amounting to the 
value of both policies but in different proportions be put on board 
two ships and nothing be done to appropriate either policy to 
the goods on board either ship, if one of the ships be lost, the 
whole ought to be considered as but one insurance on the entire 
goods by the two policies and the underwriters on both ought 
to contribute to the loss. This doctrine seems very reasonable. 

Emerigon (vol. 1, p. 174, cited in Marshall, 176,) states a case 
where an insurance was made for 13000 livres on goods on 
board of the Amphitrite from Marseilles to the French West 
India Islands ;:and from the French West India Ialands to Mar- 
seilles or other port in France, upon goods and merchandises to 
be laden on board any French ship or ships. ‘The Amphitrite 
arrived safe in the West Indies, where the captain loaded on 
board five different ships, in different quantities, to the amount of 
25832 livres. ‘Three of the ships arrived safe, but the other 
two with goods on board to the value of 15259 livres, were 
captured by the English. The insured insisted that the 13,000 
livres insured should be considered as part of the 25832 livres 
laden on board of the five ships, and that the underwriters should 
pay in proportion. ‘The underwriters insisted that the value of 
the goods which arrived safe was more than the sum insured, 
and therefore the policy was satisfied. The court held that the 
insured were entitled to recover 54 per cent. 

By the terms of the present policy, effects are covered on 
board of the schooner Ann or any other American vessel. But 
it should seem that the insurance did not extend beyond a single 
vessel. Effects were laden on board the Ann, and the policy 
would not seem therefore to extend to the other vessels, although 
VOL. IX.—NO. XVIII. A4 
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the effects on board of the Ann were less than $4000. If the 
policy had been on goods on board any American vessel from 
Havana to the United States, as the insured had made no ap- 
propriation he might, according to the doctrine in Kewley v. 
Ryan, (2 H. Bl. 343) have had a right to apply it to either 
vessel. He might, as one vessel only would be within the 
policy, have selected the Friendship, and as the loss was more 
than 5 per cent. of the effects on board of her, might have re- 
covered as for a partial loss. If, however, the policy had been 
on any American vessel or vessels, so as to have covered all 
three vessels, | should have thought that in case of loss, the 
amount ought to exceed 5 per cent. of the value of the entire 
effects in all the vessels to have entitled the insured to recover. 
But the terms of the present policy seem confined to the Ann 
or any other American vessel, and as effects were on board of 
her which might be covered by the policy, she alone is included, 
and the effects on board the Friendship and the Hav. Packet 
were not within the policy, and consequently there can be no 
partial Joss recovered on account of the damage sustained by the 
effects in the Friendship. S. 
18] 1. 


ART. V.—CHRISTIANITY A PART OF THE COMMON LAW. 


Mr. JerreRrson, in a letter to Major Cartwright, recently pub- 
lished, insists that the maxim, that Christianity is a part of the 
common law, has no foundation in the cases cited to support it, 
they all referring to the year book 34 Henry 6, 38, 40; which 
he says has no such meaning. 

The substance of the case in 34 Henry 6, 38, 40, is this. 
It was a quare impedit against the bishop and others; and the 
bishop pleaded that the church was in litigation between the 
plaintiff and his co-defendant, as to the right of patronage. The 
argument in one part of the case by counsel was that every ad- 
vowson and right of patronage depended upon both laws, viz. 
the law of the church and the common law ; for every present- 
ment commenced at the common law and took effect by the law 








1833.] Christianity a part of the Common Law. 347 


of the church, as to the ability or non-ability of the clerk pre- 
sented or his being criminal. And it was said by Ashton, that 
if the bishop should refuse the clerk on account of alleged ina- 
bility, and a quare impedit was brought, and the bishop excused 
himself on that account, and the parties were at issue upon the 
fact of ability, another judge should decide that, viz. the metro- 
politan. But that was denied by Danby, who said it should be 
tried by the jury. .4shton, however, persisted in his opinion, 
arguing that the right of advowson must be tried by both laws, 
and that before judgment was given, knowledge ought to be had 
of the ecclesiastical law. Prisot then said: ‘ A tiels leys, que 
eux de sainte Esglise ont en auncien Scripture convenit pur nous 
a doner credence, quia ceo est comen ley, sur quel toutes 
maners leys sont fondues; et, auxi, sir, nous sumus obliges de 
conustre leur ley de sainte Esglise; et semble, ils sount obliges 
de conustre notre ley.’ The literal translation is, ‘ As to those 
laws, which those of holy church have in ancient scripture, it 
behoves us to give them credence, for this is common law, upon 
which all manner of laws are founded ; and thus, sir, we are 
obliged to take notice of their law of holy church; and it seems 
they are obliged to take notice of our law. 

Mr. Jefferson supposes that the words ‘ auncien scripture’ do 
not refer to the Holy Scriptures or Bible, but to ancient writings, 
or the written code of the church. 

But if this be so, how could Prisot have said that they were 
common law, upon which all manner of laws are founded? 
Do not these words suppose that he was speaking of some 
superior law, having a foundation in nature or the Divine ap- 
pointment, and not merely a positive ancient code of the church? 

Mr. Jefferson asserts, that in subsequent cases, which he refers 
to, the expression has been constantly understood as referring 
to the Holy Scriptures ; but he thinks it a mistake of Prisot’s 
meaning. Now it is some argument in favor of the common 
interpretation, that it has always been cited as clear — Mr. J.’s 
interpretation is novel. 

This case is cited in Brook’s Abridg. Title Quare Impedit 
pl. 12, and in Fitzherbert’s Abridg. s. t. 89; but no notice 
is taken of Prisot’s saying. 

Mr. Jefferson quotes sundry cases where this saying has been 
relied on in proof of the maxim that Christianity is a part of the 
common law. 
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Thus in Taylor’s case, 1 Vent. 293, indictment for blasphe- 
mous words, Hale, C. J. said, Such blasphemous words are not 
only an offence against God and religion, but a crime against the 
laws and government, and therefore punishable in this court, &c. ; 
and Christianity is a part of the laws of England ; and there- 
fore to reproach the Christian religion is to speak in subver- 
sion of the law. In the same case in 3 Keble, 607, Hale, C. 
J. is reported to have said, ‘Religion is a part of the law itself, 
therefore injuries to God are as punishable as to the King or 
any common power. ‘The case of 34 Hen. 6, 38, 40, is not 
here cited by the court as a foundation of their opinion. But 
it proceeds upon a general principle. 

So in Rex r. Woolston, 2 Strange R. 834, S. C. Fitzgibb. 
64, the court said they could not suffer it to be debated whether 
to write against Christianity in general was not an offence pun- 
ishable in the temporal courts, at common law, it having been 
settled so to be in Taylor’s case, 1 Vent. 293, and Rex rv. Hall, 
1 Strange R. 416. No reference was here made to the case 
in 34 Hen. 6. 

A reference is made by Mr. J. to Sheppard’s Abridgment, 
title Religion ; but the only position there found is, ‘ that to such 
laws as have warrant in holy Scripture our law giveth credence ;’ 
and laws made against the known law of God are void: and 
for these positions he cites, among others, the case of 34 Hen. 
6, 40. 

But independently of any weight in any of these authorities, 
can” any man seriously doubt, that Christianity is recognised 
as true, as a revelation, by the law of England, that is, by the 
common law? What becomes of her whole ecclesiastical es- 
tablishment and the legal rights growing out of it on any other 
supposition? What of her test acts, and acts perpetually refer- 
ring to it, as a divine system, obligatory upon all? Is not the 
reviling of any establishment, created and supported by the 
public law, held a libel by the common law? 3. & 

1824. 

See Rex v. Williams, Holt’s Law of Libel, p. 69, note (e). 
Smith v. Sparrow, 4 Bing. R. 84, and particularly what is said by 
Mr. Justice Park in page 88. Omichand v .Barker, Willes R. 
548. 
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ART. VI—WHETHER LAW IS A SCIENCE? 
An Introductory Lecture, delivered to the Law Class of Tran- 
sylvania University, on the 8th of November, 1832. By 
Danie Mayes, Professor of Law. ° 





Is law a science, or is it something less dignified? is the eternal 
question which is discussed, and decided affirmatively in the 
opening of this Introductory. The professor contends that, 
not only in its most comprehensive sense, but considered as mu- 
nicipal, law ought to be ranked as a science. 

The dispute upon this point, like many others that engage 
the inquisitive, is a war of words; and it might be amicably 
adjusted by settling the meaning of expressions before becom- 
ing heated by the contest. Of one thing there can be no doubt, 
that whether it is a science or not, it is that which, for the most 
part, determines our sublunary fortunes. And the decision of 
the question seems not otherwise important, than as influencing 
the spirit in which we are likely to teach, to learn or remember, 
and apply the law. 

When we say that a branch of human knowledge is a science, 
we mean, in general, that it is founded on principles inherent 
in the subjects to which it relates. We mean also that those 
principles serve as a basis whereon we may classify the subjects 
of that particular branch of knowledge. We mean, further, 
that such branch of knowledge may be taught by commencing 
with generals and descending to particulars; and that in prac- 
tice we do not grope in the dark, but each particular case, as 
soon as it arises, is illustrated, to the eye of the skilful observer, 
by the clear and steady light of general principles. Such a 
branch of knowledge is taught by developing the relation that 
particulars bear to generals; and in doing this, we have time 
for reflection, for reiteration, and for correcting a misapplication 
of principles. It is learned by considering particulars in detail, 
and referring them to the principles to which they belong ; and 
this again is the work of time, and of patiently revolving each 
object of consideration in the mind, till it becomes familiar; not 
familiar as an isolated object may become, but as one of a group, 
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where each constituent may afterwards help to suggest all the 
rest. But in practice, principles must be applied at a single 
operation, and errors are irrevocable. Therefore the judge, if 
not more skilful and masterly, should, at least, be more ready 
and dexterous than a teacher of law. 

The objects of knowledge are things, attributes, and relations. 
The law considers man, his corporeal and mental frame, and 
his connexion with other beings. When we teach and learn 
the law, if we teach and learn it aright, we investigate the rights 
of man as they are manifested in the nature which has been 
impressed upon him, and his state of being. Municipal institu- 
tions seldom effect either the one or the other, but those insti- 
tutions are truly the result of man’s nature and state of being. 
His nature is ever the same, and therefore the rights which be- 
long to him by nature are unchangeable, and the laws which 
secure those rights are unalterable. Without any Roman stat- 
ute against rape, the insult and violence offered to Lucretia, 
would have been an offence against that eternal and immutable 
law which must apply to every intelligence. ‘Those rules which 
are of universal application, eternal and unchangeable, and which 
arise out of the very nature of the being which they govern, are 
surely entitled to the most dignified name that language can sup- 
ply. The sublunary state of man, however, whatever may be 
said of his nature, depends upon the circumstances which sur- 
round him, or rather his state is but a compendious expression 
for all those circumstances. The country of the globe that he 
inhabits, the air that he breathes, the sky that bends over him, 
the neighbors that are around him, the degree of civilization or 
enlightenment to which he has reached, all conspire together 
to make up his present state. Nor ought we to forget the influ- 
ence exerted by the institutions to which he has been already 
subjected, in coloring the features of his present state. The 
municipal laws by which he must be governed at any given time, 
must vary with this state, however compounded, and be suitable 
to it. But even this group of the laws, let it be remembered, 
are not arbitrary. ‘Those which suit one people or age are not 
fit for another people or age. Far otherwise. The actually 
governing institutions of any people must conform to the nature 
of man, as it is modified by the accidental state of that people. 
Nor even is it different with regard to what are usually consid- 
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ered the most artificial and arbitrary laws in human codes, we 
mean, the Jaws or rules of civil procedure. As well might it be 
said that the laws which govern the demonstrations of geometry 
are arbitrary — and even this has been said —as that the rules 
of pleading and evidence are so. ‘The questions that engage us 
in the former, relate to the proportions of magnitudes, while our 
inquiry in the latter is— what is just—what is unjust? But 
the same immutable laws of intelligence, the same rules of ra- 
tiocination, the same desire to know the truth and consequent 
attention, the same involuntary sequence of propositions, distin- 
guish the efforts of the mind, and form its method of action, in 
the one, as in the other field of exertion. Indeed if there are 
any invariable principles in human nature, the same may be 
affirmed as truly of the law. And even those positive institu- 
tions, that seem least indebted to principle for their construction, 
will be found, upon attentive examination, to correspond to the 
circumstances of the age and people, when and among whom 
they were enacted. 

But our question, for the present is— whether law is a science 
or not? ‘To solve this, two others may be propounded —what 
is science? and what is law? ‘That is; what is the meaning 
of the words? For disguise it as we may, words are truly the 
result of all we know. Words are exact copies of the images 
with which our minds are furnished, and those copies are clear 
or obscure in proportion to the distinctness of the images them- 
selves. When it is said a science has been improved, and the 
boundaries of knowledge extended, we only mean, when we 
analyze our meaning, that our language has been rendered more 
comprehensive. ‘Ideas,’ says Lavoisier, ‘are preserved and 
communicated by means of words; whence it necessarily fol- 
lows, that we cannot improve the language of any science, 
without, at the same time, improving the science itself; neither 
can we, on the other hand, improve a science, without improv- 
ing the nomenclature that belongs to it.’ In attempting to 
answer the question, therefore,—is law a science? —we may 
be indulged in trying to fix, if we can, what we mean by the 
principal words in the query — law and science. 

It is said, in the Introductory Treatise to the Library of Useful 
Knowledge, that ‘ Science in its most comprehensive sense only 
means knowledge, and in its ordinary sense, means knowledge 
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reduced to a system; that is, arranged in a regular order, so as 
to be conveniently taught, easily remembered, and readily ap- 
plied.” ‘To make any branch of knowledge a science, then, it 
is only necessary that it be reduced to a system, arranged in a 
regular order. It follows, when it is thus systematized and 
arranged, that it can be conveniently taught, easily remembered, 
and readily applied. It is very certain that no branch of know- 
ledge could be either conveniently taught or easily remembered 
without such arrangement or system. The students of Profes- 
sor Mayes may be assured — it is quite true, as he insists — that 
the neglect of analysis and classification begets most of the dif- 
ficulties of the student, all the weary plodding of practitioners 
of law —the inconclusive reasoning of judges, and anomalous 
decisions that mislead the inexperienced, and are afterwards 
doubted, denied, and at last, formally overruled. ‘They may 
also be assured that whoever tries the experiment, will find it 
utterly impossible to become an eminent or successful lawyer, 
who relies upon his memory in the exigencies of practice, to 
furnish him with decided cases for the resolution of his doubts. 
Principles must be thoroughly studied, clearly comprehended, 
and their application to particular cases, fully perceived. Then, 
and not till then, may we hope, though we may not be able to 
cite a decision in point, to carry with us the tribunals to whom 
we have to submit the interests of our clients. Upon this point 
Professor Mayes has very properly observed that ‘the opinion 
of the judge is only to be regarded as evidence of the law; and 
to this, like every other evidence, more or less credit should be 
given according to the judge’s opportunities of information, the 
use he has made of those opportunities, and his consequent 
capacity to decide correctly.’ But if law is not a science; that 
is, if the subjects of law,—the nature of man, the situation, 
wants, interests, feelings, and habits of society, cannot be 
classified upon general resemblances, and brought under the 
control of pervading principles, then the opinion of the judge is 
something more than evidence, it is absolutely law, as much as 
was the rescript of the emperor. He is not the interpreter, but 
the maker, of the law; and in him resides that despotic power, 
which some political writers imagine must be committed to 
some body of magistracy. And all the classification or arrange- 
ment that the subject would admit of, would be to draw up de- 
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cided cases in assemblages, according as the facts contained in 
one might be like the facts contained in others. So that the 
beating of a neighbor, or a wife, or child, or slave, or beast, 
would fall into the same class, because the main circumstance 
is force. And we could assign no other reason for insisting that 
a case should be decided in a particular way, than that some 
other case, resembling it in facts, had been so decided. ‘It is 
by the urging of different analogies,’ says Paley, ‘ that the 
contention of the bar is carried on; and it is in the comparison, 
adjustment, and reconciliation of them with one another, that 
the sagacity and wisdom of the court are seen and exercised.’ 
This is a sufficiently faithful picture of the administration of the 
law, as it is exhibited in such books as Plowden’s Commentary. 
But we appeal to the intelligent reader of the modern English, 
and especially respectable American, Reports, to say whether 
the justness of this representation does not altogether fail. When 
has the Supreme Court of the United States, or the distinguished 
advocates who practise there, placed their delineations of the 
law in the great cases discussed in that court, upon the fragile 
basis of analogy alone? On the contrary, if the file has been 
ransacked for adjudged cases, it was only in a manner subsidiary 
to a remarkably full, complete and satisfactory discussion of 
principle. The same remark applies to the administration of 
the law, in, New York, and Massachusetts, and some other 
States. 

But as our question is one of words, it might be enough, 
after the definition of science, we have quoted, to ask whether 
the subjects of law have not been classified ; whether our know- 
ledge of it has not been reduced to a system, and arranged in 
regular order? We should think the question answered by 
referring to Hale’s Analysis; still better, by mentioning Black- 
stone’s; and best of all, perhaps, by appealing to the Roman 
law as published by Justinian. ‘These are examples of all that 
is meant by the word science as above explained. In each of 
them the objects of knowledge have a juxtaposition, which is 
not arbitrary, and which is produced by their mutual resem- 
blances, in short, by their nature, and does not depend upon 
the accident of a case, or series of cases having been so and so 
decided. 


In the definition of Jurisprudence, given in the first title of 
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Justinian’s Institutes, the comprehensive sense here attributed 
to the word science, is expressed by the word notitia, while 
the ordinary sense is expressed by scientia. Thus :— Juris- 
prudentia est divinarum atque humanarum rerum notitia, justi 
atque injusii scientia. Translated according to the above defi- 
nition of science, it would be — Jurisprudence is the knowledge 
of divine and human things. It.is the knowledge of what is 
just and unjust reduced into a system; that is, arranged in 
regular order, so as to be conveniently taught, easily remem- 
bered, and readily applied. In the classical writers, we may 
have observed such phrases as— prudentia juris civilis, juris 
publici, and the like. Here the component parts of the word 
are written separately, and the word prudentia itself means 
knowledge or skill. If:we translate Justinian’s definition ac- 
cording to this idea, and with a view still to the definition of 
science formerly quoted, it would run — Knowledge of the law 
is knowledge of things divine and human. It is the knowledge 
of what is just and unjust reduced to a system; that is, ar- 
ranged in regular order, so as to be conveniently taught, easily 
remembered, and readily applied. Among the many definitions 
which Cicero has given of law — lex — is the following —jus- 
torum, injustorumque, distinctio; that by which we distinguish 
between what is just and unjust. The science of law, then, is 
that knowledge whereby we distinguish between the just and 
unjust, reduced into a system, and arranged so as to be con- 
veniently taught, easily remembered and readily applied. 

But it is quite obvious that the application of this knowledge 
is a very different thing from the knowledge itself. Its system- 
atic and orderly arrangement facilitates, and promotes uni- 
formity in its application. But because it is not applied with 
perfect uniformity and accuracy, we cannot justly conclude that 
it possesses neither system nor orderly arrangement, and so is 
no science. What is abstractly just or unjust may be determined 
with mathematical precision, because the evidence of these ab- 
stractions is intuitive. But relative justice and injustice de- 
pend upon so many and such complex circumstances, as to 
require talents of the very highest order both for the compre- 
hension of principles and facts, to draw the distinction between 
them with success, and satisfaction to society. Is it lawful to 
practise deceit? is easily decided ; but —is it lawful to prac- 
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tise deceit towards assassins? presents real difficulties. In the 
Courts of Chancery, where the questions of relative right and 
wrong are attempted to be solved with the greatest accuracy of 
discrimination, we shall often be struck by the obscurity and 
perplexity that attend the administration of justice in individual 
cases. But even here much of the difficulty is produced by 
following cases, instead of principles. Lawyers need not be 
told how many elaborate and critical judicial opinions have been 
written to disenthral the case under investigation from the con- 
trol of decisions, and restore the empire of principle. How 
often have the ablest ministers of justice been compelled to 
smother the cries of conscience, and sacrifice the rights of a 
party upon the altar of the idol, stare decisis ! 

Although the definitions of moral science are as accurate, its 
postulates as admissible, its axioms as self-evident as those of 
mathematics, it does not, therefore, follow that the resolution of 
every question which arises, will be equally feasible to every 
intellect to which society, from time to time, entrusts the admin- 
istration of the laws. Nor that the same intellect will, at differ- 
ent times, solve difficulties with uniform discrimination. Amidst 
the variety of ways in which a case may be decided, there is 
but one right way; and the practical machinery of new trial, 
review, rehearing, and appeal from tribunal to tribunal, is ad- 
justed with an expectation that the questions, what is just, what 
unjust? may not, at first, be rightly answered. ‘The gradation, 
also, of tribunals is so arranged as at each remove from the first, 
to increase the probability of a correct determination. ‘The 
number of possibly erroneous decrees lessens by every one 
which is made different from the first, and from every interme- 
diate decree. The liability to err is, likewise, diminished as 
we advance from the judges of inferior, to those of superior, 
talents and attainments. But all these institutions and the errors 
committed, conspire, not to prove that law is not reduced to a 
system and arranged in regular order so as to be conveniently 
taught and easily remembered —not that it is not a science; 
but that after all its systematic arrangement, its rules cannot be 
so ‘readily applied’ as the good of society demands. It is often 
contemptuously said— uo two lawyers or judges will decide the 
same case alike. No; nor will any two mathematical instru- 
meot makers, nor even the same, at different trials, working 
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always upon the same scientific principles, produce two equally 
accurate compasses, scales, or protractors. No two physicians, 
without consultation, seeing the same symptoms, will either 
call the disease by the same name, or pursue the same curative 
process. ‘This only proves that the application of the certain 
rules of science is uncertain; and that it is, in short, an art. 
But we all know that an art is most successfully practised by 
those who have most thoroughly systematized and arranged 
their knowledge of the principles upon which the processes of 
the art depend. It is said of the great chemist, already men- 
tioned, that ‘no one who ever did so much, probably ever made 
so few unsuccessful or random experiments.’ And this is 
attributed to the ‘singular perspicuity, simplicity and order that 
reigned in his arrangement of the phenomena of the science.’ 
He was successful in the practice of chemistry, because he did 
not behold the effects of that attraction and repulsion acting at 
insensible distances upon particles of different natures, which 
éonstitute the science, with the stolid eye of one who sees 
nothing but confusion, but with the discriminating perception of 
a mind alive to the analogies of nature. Cicero represents the 
laws as speaking in the person of the judge—magistratum esse 
legem loquentem. The nearest possible approach to the prac- 
tical realization of this bold metaphor, would be to commit the 
administration to those who have reduced their knowledge most 
thoroughly to a system distinguished for perspicuity, simplicity, 
and order. The law would then stand the fairest chance of 
being heard amidst the din of litigation; and of shining forth 
unobscured by the clouds of passion, prejudice, and ignorance. 
If the law, indeed, was a part of the judge, as much as the 
faculty of speech is part of him, the end proposed by the law, 
the attainment of justice, would be certainly accomplished by 
such a judge, without an effort of his mind. And cases the 
most perplexed by the multitude of their facts and the conflict- 
ing of rights, would be rightly determined with intuitive preci- 
sion. It is because judges cannot be found through whose 
faculties the law certainly speaks, that rules have been provided 
of civil procedure, which are intended as helps that the law may 
be made audible. If it could be heard without them, if our 
purblind and stumbling faculties were less earthly in their nature, 
these Aelps would be cut down as excrescences of the body 
politic. 
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To show the use of arrangement in the business of i imparting 
and acquiring a knowledge of law, Professor Mayes has in this 
introductory lecture confined himself to some of the ME ANS, 
which are provided to help tribunals to distribute justice. 

‘I have chosen’ — says he — ‘two subjects for classification 
and analysis. 1st. Errors in the progress of judicial proceed- 
ings which are fatal, or may be taken advantage of. 2d. Spe- 
cial pleading considered in reference to its end.’ Besides the 
attainment of justice, which he remarks is the ultimate end of 
all judicial investigations, ‘the law proposes numerous other 
ends, which other ends in their turn become means leading to 
and terminating in, the main end, and assuring us where justice 
lies.’ These he calls auaxiliary ends, and observes, ‘ that be- 
sides these, the law has provided itself with a great number of 
aids, which are merely and exclusively means, leading to, and 
terminating in those auxiliary ends.’ He illustrates his mean- 
ing by comparing these mere means to a highway, the availiary 
ends to indices set up along its margin, and justice to the ter- 
minus of the highway. If justice, the end of the journey, is 
reached without travelling the road, or looking at the indices, 
the law is satisfied. If the traveller misses the road, he will 
not return to the starting post to assure himself that he is on the 
way to his destination, but only to the next index. Neither the 
highway, nor the indices are of any use, or otherwise important 
than as helps to the traveller. But the law has made it indis- 
pensable that some of the auziliary ends should be reached, 
because it cannot otherwise appear that justice, the ultimate end, 
has been reached. 

‘ All laws, then,’ — he continues, —‘ in this view of the sub- 
jects of jurisprudence, may be reduced to this classification ; 
which although —as far as I know — entirely new, may not be 
without some small portion of utility. 

1. Laws providing means to lead to auxiliary ends. 

2. Laws pointing out and establishing auxiliary ends. 

3. Laws ascertaining the ultimate end — justice.’ 

In illustrating this be confines himself to the first division, and 
arranges the errors, that may arise in respect to those laws, as 
follows — 

‘1. Errors notwithstanding which the auxiliary end has been 
reached, and 
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‘2, Errors in consequence of which the auxiliary end has not 
been reached; or does not appear to have been reached — 
which is in Jaw the same thing ;— and in consequence of its 
not appearing that the auxiliary end has been reached, it is un- 
certain whether the ultimate object has been accomplished, and 

‘3. Errors in consequence of which the auxiliary end has not 
been reached, but where it nevertheless appears that the ulti- 
mate end has been attained.’ 

In every actual litigation, the ultimate end proposed by the 
tribunal is to do justice. Before this can, for the most part, be 
reached, the parties litigant must appear before the court. p- 
pearance, then, is an auxiliary end. ‘The process by which 
appearance is produced are mere means. What errors in pro- 
cess, or, in the use of these means, are fatal? The law has 
provided the process proper for each case, an officer to issue 
it, and another to execute and return it. Suppose the process 
to be neither issued nor executed by the proper officer, but by 
the plaintiff himself; and the defendant not appearing, the court 
hears all that the plaintiff can allege against him, and gives 
judgment for him. This case the professor ranges under the 
third division, to which it properly belongs, because, although 
the auxiliary end, the defendant’s appearance, has not yet been 
reached, yet the ultimate end, justice, has been attained — Jus- 
tice to the defendant, since he has not been injured, and to the 
plaintiff, since he has been heard, and of the errors neither 
party, on this supposition, can take advantage. 

But suppose the judgment had been against the defendant. 
Then the case would belong to the second division, because it 
would not appear that justice had been done, the court not 
having heard what could be alleged against the case presented 
by the plaintiff. ppearance of the defendant is made indis- 
pensable, not that justice might not be done without it, but be- 
cause we could have no assurance that it had been attained. 
Hence the maxim—de non apparentibus et non existentibus 
eadem est ratio. 

But, upon the supposition, that the defendant appeared in 
this case, and made his defence, and judgment was rendered 
against him, then the case would fall under the first division. 
Because, although the means have not been employed, which 
the law provides, yet the auxiliary end, appearance, having 
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been attained, the wltimate end, justice, seems to have been 
reached. ‘The professor pursues the subject as follows — 

‘In every judicial investigation, there are presented to the 
mind two distinct subjects of inquiry. 

1. An inquiry into the facts of the case. 

2. An inquiry into the law arising on the facts when ascer- 
tained. In the nature of things the former must precede the 
latter. A second auxiliary end, therefore, is a knowledge of 
the facts to which the law is to be applied. ‘To this end — says 
Judge Mayes, with an enthusiasm which we cannot gain our 
own consent to say is misapplied — the law has provided a very 
complicated, yet when understood, a very simple machinery, 
which, viewed in all its parts, will be found amongst the greatest 
monuments of human wisdom, if not itself the greatest, con- 
structed by the learning and geniusof man. ‘This machinery in 
part consists of the rules or law of pleading, of evidence, and 
the trial by jury.’ Pleading, evidence, and trial are here viewed 
as mere means, leading to, and terminating in the auxiliary end 
—a knowledge of facts. He then shows how errors in each 
fall into one or the other of the foregoing division, and observes 
that when a knowledge of the facts is acquired, the judge enters 
upon the final process, the application of the laws, which estab- 
lish the ultimate end, justice. ‘The laws providing means to 
lead to auxiliary ends; the laws pointing out and establishing 
auxiliary ends, have all been satisfied, the first having com- 
pelled the appearance of the party, the second having ascertained 
the facts, and now the laws ascertaining the ultimate end, are to 
be satisfied. Here an error is fatal. But we shall leave our 
youthful readers to exercise their ingenuity in making a classi- 
fication for themselves of errors in pleading, in the admission of 
evidence, or in the trial,—observing that any error in them 
that prevents our attaining the second auziliary end, a know- 
ledge of the facts, may be corrected, —and pass on to the next 
subject, special pleading, considered in reference to its end. 

The professor treats this subject in a manner so simple and 
elementary, that we cannot do him justice, but by employing 
his own words. ‘It’—special pleading —‘ is a science more 
perfect in its analysis, and more conclusive in its logic, than any 
which is not in the strictest sense demonstrative. Every sub- 
ject of litigation may be arranged under one of these classes. 
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1. Cases in which the parties litigant agree as to all the facts ; 
but disagree as to the law arising upon the facts. 

2. Cases in which the parties disagree as to the facts, with- 
out disagreeing as to the law. To which in Kentucky, where 
parties are allowed by statute to plead pleas consisting of mat- 
ters of law, and pleas consisting of matters of fact at the same 
time — add 

3. Cases in which the disagreement embraces both the facts 
and the law. 

The office of pleading is, to search out and ascertain the true 
point in controversy between the parties ; whether it be a ques- 
tion of law or matter of fact; and if the latter, what the disputed 
facts are ; and so to sift and separate the disputed facts, from 
those which are not disputed, as to place before the jury, in a 
clear and distinct point of view, the very essence of the con- 
troversy, not obscured or encumbered with facts respecting which 
there is no disagreement between the parties. And this it ac- 
complishes with unerring certainty, if when practised as an art, 
its principles as a science are understood and adhered to. 
When considered in this aspect, pleading may be divided into 

1. Pleadings which by ascertaining all the facts, place the 
controversy on a point of law; and 

2. Pleadings which place the controversy on matter of fact, 
and ascertain what facts are contested. 

To complete the analysis, the last class must be again divid- 
ed into 

Ist. Pleadings where all the facts are contested ; and 

2d. Pleadings where some facts are agreed and others con- 
tested. 

That I may make the subject as comprehensible as possible, 
let us dismiss for the present, all idea of judicial proceeding, 
and imagine a controversy between two neighbors, who egree to 
refer the subject to the decision of a third. What course would 
he naturally pursue? Plainly this. He would meet the con- 
tending parties at some time agreed on, and say to him who 
complains; ‘ As I am to settle a dispute between you and your 
neighbor, I wish you to inform me why you complain of him. 
The party complaining would then proceed to state his grievan- 
ces. The arbitrator having heard him, would inquire of the 
other, what answer he gave to the complaint. He, in his turn, 
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would make his statement; and the ingenuity of man, can de- 
vise no answer, which will not be of one of these descriptions. 

1. I admit all the facts, to be true, as stated; and contend 
that they constitute no just cause of complaint; or 

2. I deny that the charge brought against me or any part of 
it is true; or 

3. Ladmit these facts,— stating the facts admitted, — but I 
deny the others; or 

4. I admit all the facts stated to be true, but there are other 
facts not yet stated, which, when taken into consideration, remove 
all cause of complaint. 

If the answer were of the first description, the arbitrator would 
say: “ As you agree in all the facts, I have nothing to do, but 
to give my opinion as to the manner in which this controversy 
ought to be adjusted.” He would then proceed to decide the 
case either for or against the party complaining. 

If the answer were of the second kind, the arbitrator would 
say: “ As you disagree as to all the facts, I cannot decide from 
your statements, who is right, or who wrong ; you must there- 
fore bring forward witnesses, and let me hear them, otherwise 1 
can never know the truth of the case.” 

But suppose the answer fell under the third division. The 
arbitrator would say: ‘ You agree mainly in your statements, 
but on some points there is a disagreement. ‘These points are 
so material to the merits of the case, that I must ascertain who 
is right as to them, before I decide. As to all the facts that 
you coincide in, it will be unnecessary to bring witnesses, but 
as to the points in which you disagree I must hear evidence.” 

If, however, the answer be of the fourth and last class, the 
arbitrator would turn to the party complaining, and say : “ Your 
neighbor has admitted the truth of your whole statement; but 
he has stated additional facts, which he contends, remove all 
just cause of complaint against him. Let me know what answer 
you give to these additional facts.” He would then hear the 
plaintiff reply to the new facts stated by the other party. And 
reply as he would, he could allege nothing, which would not 
come exactly under the foregoing classification of answers, made 
by the defending party to his complaint. The arbitrator having 
heard him would proceed as he had done in the first instance. 


The only difference will arise from the fact that, here the par- 
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ties have gone one step further in their allegations than before. 
If the replication was of the first description, the arbitrator would 
say: “The party complaining having stated his cause of 
complaint, the other party admits the whole statement to be 
true, but states other facts in his defence, these facts the com- 
plaining party admits to be true also, and only contends that 
they are not such facts as should prevent my deciding for him. 
As all the facts are admitted, I will pronounce my opinion.” 

If the reply made by the plaintiff to the defendant’s new 
facts, was of the second class, the arbitrator would say: ‘The 
defendant having admitted all the facts stated by the plaintiff, 
in making his complaint, no proof is wanted as to them; but 
the plaintiff having denied every fact set up by the defendant 
in his defence, I must hear the evidence relating to them.” 

If the reply was of the third class, the arbitrator would say : 
“The defendant admitting all the facts stated by the plaintiff, 
we need no proof of their truth. The plaintiff agreeing that 
certain of the facts relied on by the defendant are true, as to 
them we need no proof; but other facts stated by the defendant, 
and which are essential to his defence, the plaintiff says are 
untrue. To enable me to decide this matter, I must hear 
proof as to those disputed facts, and no others, for all the rest 
are agreed.” 

If the plaintiff replied according to the fourth class of answers, 
the arbitrator would again address himself to the defendant, and 
in substance say: “ You have admitted all the statements of the 
plaintiff, when stating his case, to be true ; you then stated other 
facts and circumstances, which you contend, constituted suffi- 
cient reason for my deciding for you. Your adversary, in his 
turn has admitted, that the facts stated by you are also true, 
but on his part he now sets forth yet other facts, which he con- 
tends entitle him to success, notwithstanding the truth of the 
facts on which you rely. It therefore becomes necessary that 
you answer these new facts, relied on by the plaintiff.” The 
defendant will then give his answer to these new facts. And 
here again it is impossible that he can give any answer, which 
will not be precisely of one or the other of the classes first stated. 
The arbitrator will naturally pursue precisely the same course, 
in reference to these new facts, that he had pursued with respect 
to the preceding ; first interrogating one party and then the 
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other, until he has ascertained where the real ground of the con- 
troversy is; whether the parties agree as to the material facts, 
and only disagree as to their respective rights growing out of 
that state of facts, or whether they disagree as to facts, and if 
so, what are the facts about which they differ. . . . This 
process, simple and natural as it is, is a faithful outline of that 
menster, called special pleading. It is the foundation on 
which it all rests, and into which all its principles may at last 
be resolved. Its intricacy and difficulty is by no means essen- 
tial to its nature; for that is all childlike simplicity. Much of 
its apparent subtility, and all its obscurity, proceed from the 
fact, that writers and teachers, too often influenced by a false 
pride, and foolish vanity, prefer a paradeful and ostentatious 
show of great learning and deep research, to the less dazzling, 
but more desirable qualities of simplicity and utility, forgetful 
that true science 
‘** Needs not the foreign aid of ornament, 
But is, when unadorned, adorned the most.” ’ 

In a case of actual litigation, the judge, as the organ of the 
law, requires the plaintiff to set forth the facts, on which he 
founds his suit or action. This the plaintiff’s attorney draws 
up in writing, and we call it indifferently by any of the follow- 
ing names, but usually by the last; the narration, tale, count, 
or declaration ; meaning the plaintiff’s narration of, or the tale 
he tells respecting, or the account he gives, or the declaration 
he makes, of the facts of his case. The cause of action thus 
made known, the next step is, to call on the defendant to make 
known his ground of defence. This his attorney does by pre- 
senting a written statement, called a plea; which name we give 
it because it contains the defendant’s apology or excuse for not 
having complied with the plaintiff’s demand, made known in 
his declaration. 

This apology or excuse called the defendant’s plea, must 
necessarily and unavoidably be of such a description as to be 
classed under one of the heads into which the answers of the 
party complained of were arranged in the case of arbitration. 
It cannot be otherwise than 

1. To admit all the facts to be true, as stated in the plaintiff’s 
declaration, and rely that the law upon those facts, will not 
entitle the plaintiff to judgment; or 
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2. To deny that the facts stated in the declaration, or any of 
them, are true; or 

3. To admit part of the facts to be true, and deny the others; 
or 

4. To admit all the facts to be true as stated in the declara- 
tion, yet allege additional facts as a reason why the plaintiff 
should not recover. 

Let it be supposed that the plaintiffs declaration is in as- 
sumpsit, by which name we designate all actions instituted on 
parole contracts; and that it states that the plaintiff sold the 
defendant a horse, for one hundred dollars, to be paid in one 
week after the delivery of the horse to the defendant, but omits 
to state that the horse was delivered. Taking these to be the 
facts of the case, the plaintiff has no cause of action; for the 
money was not to be paid, until one week after the delivery of 
the horse. The defendant’s attorney, when called on for a 
plea, here puts in one which falls under the first class; admits 
the declaration to contain a true statement of the facts, but re- 
lies, that the law arising on those facts, does not entitle the 
plaintiff to a judgment. A plea of this class we call a demur- 
rer. So called from demorari, to rest or abide. By which 
we mean, that the party demurring rests his defence upon, and 
abides by the facts already stated. That is, that he places his 
defence on the law of his case, not contesting the facts. ‘These 
remarks apply to every case in which a demurrer is filed, 
whether it be to the declaration, the plea, or any subsequent 
part of the pleading. And all such cases fall under the first 
head of the primary division of pleading, viz. Pleadings which 
by ascertaining all the facts, place the controversy on a point of 
law. 

But suppose the plaintiff in the declaration before recited, 
instead of omitting to allege the delivery of the horse, had alleged 
the delivery ; and that the defendant desired to defend himself 
by denying the whole complaint. ‘The attorney would draw 
up a plea of the second class; that is, a plea in substance deny- 
ing that the facts stated, or any of them, are true. Such a 
plea in the action of assumpsit is known by the technical name 
of non assumpsit ; and we call it the general or ground issue. 
Not because it is the plea usually, or most generally pleaded ; 
but because it traverses, denies, and puts in issue, every allega- 
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tion in the plaintiff’s declaration. Because it is not special, 
denying some specific point or fact, in contradistinction to the 
rest; but general, denying the whole ground of action. 

The facts being thus denied, the judge can give no judgment, 
until they are ascertained, and the decision of the facts is re- 
ferred to a jury, who in this case inquire of every fact alleged 
in the declaration, because every fact is denied. Here we have 
exactly the second answer in the arbitration case; and those 
pleadings belong to the first subdivision of the primary division, 
of pleading. Every thing here said of the general issue in as- 
sumpsit, is equally true of the general issue in other actions. 
Some actions, as covenant and debt on deeds, admit of no plea 
which denies all the allegations in the declaration. Therefore 
we say, in those actions there is no general issue. 

In the next place, let us suppose, that the defendant in the 
foregoing case, instead of contesting all the facts, admits the 
contract, but contends, that the horse had not been delivered, 
as stated by the plaintiff in his declaration. Here he would 
file a plea of the third class, denying that the horse had been 
delivered, and the facts of sale, not being denied, are taken to 
be admitted ; it being a rule, that whatever is not denied is con- 
fessed. This we call a special plea, because it confines its 
negative to one specific point, and the jury have only that one 
point to inquire into. The contract being admitted, no proof 
respecting it is needed, or admissible. This is exactly the third 
answer in the case of arbitration. And it falls under the second 
head of the subdivision of the primary division of pleading. 

In the foregoing instances, it has been perceived, that the 
parties are at issue. ‘That is, their pleadings have eventuated 
in ascertaining the true point, upon which the suit is to be de- 
cided. In the first case, upon a point of law. And this is 
called an issue in law. In the second and third, upon matter 
of fact. ‘These are called issues in fact. ‘The pleadings here 
have reached the object in view, and are at an end; which is 
always the case, when the answer given to the preceding part 
of the pleading ; whether it be to the declaration or plea, repli- 
cation, or rejoinder, falls under either of the first three divi- 
sions. Whenever it is in the power of either party, consistently 
with the facts of his case, to make a response, answering to 
either of these heads; he may by doing so, at once form an 








366 Pleading. [ April, 


issue; and has certainly reached the true pith of the controversy. 
But there yet remains another and very distinct class to be 
noticed. 

In the foregoing case, suppose the defendant contends that 
he has a valid release of the demand; and does not wish to con- 
test the case on any other ground. Here his plea would be of 
the fourth class. He would admit all the facts stated in the 
declaration to be true; but set up another fact, which, if true, 
shows that the plaintiff ought not to recover. That is, he would 
plead that the plaintiff had released the demand. A release 
being pleaded we yet have no issue. The parties must proceed 
further. The defendant having set up a new fact; the plaintiff 
must be called on as in the fourth instance in the case of arbi- 
tration, to answer this new matter. A plea of this kind, we 
call a special plea of confession and avoidance ; special, for the 
reason before assigned for the use of that term —of confession 
and avoidance, because it confesses the facts stated in the de- 
claration, but avoids their effect, by setting up other facts, which 
constitute, if true, a good defence. ‘The answer which the 
plaintiff files to this matter in avoidance, we call a replication. 
It may consist of a demurrer, which, if filed, would raise the 
legal question, whether upon the whole facts, as well those in 
the declaration, as in the plea; the judgment ought to be for 
the plaintiff or the defendant. Here the pleadings would be at 
an end, for the plea confesses the declaration to be true, and 
the demurrer confesses the plea to be true, and stakes the case 
on the question of law. Or the replication might consist of a 
traverse, that is a denial of the truth of the plea. In this case 
again the parties would be at issue; but on a matter of fact; 
and would go into the trial upon the single point, — was the re- 
lease executed or was it not? But suppose the fact to be, 
that the plaintiff had executed the release ; but had been com- 
pelled to do so, by what we call duress of imprisonment. He 
should not, under such circumstances, by denying the fact 
of execution, stake his case upon the last issue; for he would 
then rely upon what was not true, and thereby lose his cause. 
His attorney would therefore draw up a replication, stating the 
fact, that the defendant had obtained the release by duress of 
imprisonment. ‘Thus confessing the fact pleaded, but bringing 
forward yet another, which does away the validity of the release, 
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and proves, that although executed, it constitutes no good 
ground of defence. Again we perceive that although this new 
step is taken, the parties are not yet at isssue. We must yet 
hear what the defendant will say to the plaintiff’s matter of 
avoidance. His attorney will therefore present his answer to 
this new fact, and this we calla rejoinder. And as it is not 
necessary for my purpose, to proceed with the pleadings beyond 
the rejoinder, I will suppose that in this instance it is of the 
second class; that is, that it denies the imprisonment. The 
parties are now at issue on the single fact —imprisonment or 
no imprisonment. This will fully show that the supposed 
course of the arbitrator, really embraces, and fully contains, the 
essence of special pleading. ‘The admirable precision and ac- 
curacy with which it searches into the facts of a case, and singles 
out, and fastens on, the true pivot upon which the whole merits 
turn, is here strikingly exhibited. ‘lhe process of pleading has 
discovered to the tribunal trying the cause, that its whole merits 
can be fairly and fully decided, and justice administered, by 
inquiring into the single fact—did the defendant induce the 
plaintiff to execute a release of his demand, by unlawfully de- 
priving him of his liberty? Such is the great utility, the strik- 
ing simplicity, and the uverring certainty with which special 
pleading accomplishes its object. And such the view which 
I proposed to submit; of some of the means used by the law 
to accomplish its end.’ 

After all, however, the student must not suppose, that when 
he has become perfectly familiar with the simple principles of 
special pleadings, as they appear in such a coup d’oeil as the 
preceding, he has mastered all the difficulties of that celebrated 
system. It is one thing to understand principles, and to possess 
the art of applying these principles to practice, is another. For 
there is a science of special pleading, and also an art of special 
pleading. The principles of the sctence are briefly developed 
in the lecture from which we have just been quoting. The art 
consists in applying the principles to the actual composition of 
declarations, pleas, &c. so that your client’s arrival at the goal 
of litigation shall neither be intercepted nor retarded. The 
delays of the law are a fruitful source of complaint and reproach. 
Many of them are occasioned by the ignorance of practitioners, 
who present the facts upon which the rights in question depend, 
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so illogically, that tribunals cannot determine, from what appears, 
where justice lies. But it is passing pitiful, when a plain man 
loses a good cause, because his attorney did not know how to 
avail himself of the facts of his defence, or of his demand. It 
is, therefore, with striking propriety, that Littleton says, —‘ it is 
one of the most honorable, laudable, and profitable things in our 
law, to have the science of well pleading in actions real and 
personal ;’ and that he should counsel the student ‘ especially 
to employ his courage and care to learn this.’ To the art of 
pleading, a thorough knowledge of the rules of logic, is abso- 
lutely indispensable. And if the student has not acquired this 
much neglected knowledge at school, let him diligently study 
it, while employed in his legal course, and be assured that he 
will find it one of the main elements of his success as a practi- 
tioner. A very senseless hue and ery has pursued this noble 
art, because it has been grossly abused. And the charge has 
been preferred against it—that it is adverse to the inductive 
philosophy. Nothing can be wider of the truth. In the acqui- 
sition of knowledge, if Bacon is our only rational guide, Aris- 
totle is still our master in the method of tmparting it to others. 
And let it be constantly borne in mind, that the province of 
pleading is,—to communicate to the court, with the greatest 
possible precision, a knowledge of the very fact or facts which 
form the basis of the rights of the litigant. How can this be 
done? Not otherwise, than by the most rigid observance of 
the rules of logic. But as all the student’s labors look to future 
practice, let him, while he reads some elementary treatise on 
pleading — Gould’s masterly work, for example — always con- 
sult the practical forms referred to at the bottom of the page. 
These remarks have been made, because there is a tendency 
in Professor Mayes’s lecture to undervalue the difficulties of 
special pleading. ‘These are by no means to be contemned, 
but they lie not in the principles themselves, but in their prac- 
tical application. Knowledge of the first may be acquired 
without any great effort, but proficiency in the latter is the meed 
alone of the most strenuous exertion of minds armed with a 
thorough mastery of the best method of imparting knowledge. 

It may be thought, perhaps, that if this lecture contains an 
outline of the professor’s course, his course may be justly con- 
sidered as calculated to lead the student into that preposterous 
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reading which Lord Coke condemns. But he has chosen 
these two practical subjects merely for the purpose of impress- 
ing on his class the great utility of method. ‘I have found,’ 
says he, ‘ that those who are now in the study of legal science, 
are often much perplexed when asked if advantage can be 
taken of certain errors. And that they are prone to burthen 
their memories with a number of detached instances, without 
classification, and have no process of reasoning by which they 
can come to the proper conclusion. If a question is proposed 
of a case they have not seen, they are at a stand for want of a 
rule by which to test the case. This must ever be our condi- 
tion, so long as we memorize cases, instead of studying princi- 
ples. Cases are useful; but their greatest use is, that they 
serve to illustrate principles. If they are read and not resolved 
into elementary principles, the profit of the reading is not worth 
the time it occupies. He who is only able to say ita lex scripta 
est, has not commenced making himself a lawyer, in any proper 
sense of the term, even if able to repeat every reported case 
from the Year Books down to the present day. ‘ Be always 
ready to give an answer to every man that asketh you a reason,” 
is as necessary to the lawyer as the Christian.’ 

In fact it is the profound veneration that the common lawyers 
have been taught to accord to decisions, which has brought the 
law into contempt, and instigated wits to deny it the rank in the 
circle of human knowledge to which it is preeminently entitled. 
But while, on the one hand, this does not really degrade the 
law, on the other, society is amply compensated for the obloquy 
to which the law and its professors are obnoxious, in the cer- 
tainty and uniformity imparted to the rights of the citizen. ‘The 
object nearest to the heart of any government, ought to be, to 
govern well, and next, to inspire the governed with confidence 
that they are free and secure. 

The phrase, auxiliary ends, employed in this lecture to 
denote those indispensable means, which the law employs to 
attain justice, and to distinguish such, from mere means, may 
be regarded as an unnecessary addition to our stock of tech- 
nical language, and not calculated to enlighten the subject. We 
presume, indeed, that the professor has no particular attachment 
to the phrase, but those who try it, we venture to say, will 


encounter the same difficulty that he did, in devising a word or 
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phrase which will express the very important idea which it well 
enough conveys. 

The professor, it is scarcely necessary to remark, does not 
mean to assert that errors which occur in the use of mere means 
leading to auxiliary ends, cannot be corrected ; but that to cor- 
rect them, we must put in the exception before the auxiliary 
end has been reached, and that silence till such end has been 
attained, is equal to a release of anterior errors. ‘Thus errors 
in process must be corrected, if at all, before the object of the 
process is attained ; that is, appearance of the party, and sub- 
_ mission to the jurisdiction. So errors in the pleadings, in the 
evidence, and in the trial, must be pointed out, and set right 
before the end of these means — knowledge of the facts — has 
been acquired. For if the facts be once ascertained, without 
exception taken to the means, the law is wholly indifferent by 
what means; whether from the party, from incompetent wit- 
nesses, by objectionable jurors, or the like. 

This article, considered as a review of a single lecture, may 
be regarded by some as inordinately long. If any apology is 
due, on that account, to the readers of the Jurist, we hope it 
will be found in the novelty of the form in which the matter of 
the lecture is presented ; in the utility of the professor’s analy- 
sis of errors in procedure, and of pleading ; in the importance of 
the institution, where the lecture was delivered, to the west; and 
in the consideration, that this journal is capable of exercising a 
salutary influence over the law schools of the country by keep- 


ing over them a judicious and liberal supervision. 
M. 








DIGEST OF RECENT DECISIONS. 





Principal Cases in 
8 WENDELL’S NEW YORK REPORTS. 
7 GREENLEAF’S REPORTS. (Maine.) 
3 VERMONT REPORTS. 


ABATEMENT. 

(Death of one of plaintiffs.) In Maine, the death of one of several 
joint plaintiffs, in an action of trespass quare clausum fregit, 
does not abate the suit. Haven v. Brown, 7 Greenleaf, 421. 

ACTION. 

1. (Splitting demand.) An account for goods sold, all due, is an 
entire demand, incapable of being split up for the purpose of 
bringing separate suits ; and accordingly, where a creditor split 
up an account into two parts, brought a suit for one part, and 
was defeated, and subsequently brought a second suit for the 
residue of his account, on a plea of a former suit, it was held, 
that the plea should be sustained, and that the plaintiff was not 
entitled to recover. Guernscy v. Carver, 8 Wend. 492. 

2. (Money paid by compulsion.) Where money has been paid 
under such duress or necessity as may give it the character of a 
payment by compulsion, — such as money paid to liberate a raft 
of lumber detained in order to exact an illegal toll,—it may 
be recovered back. Chase v. Dwinal, 7 Greenleaf, 134. 

3. (Surety.) A surety has no right of action against the princi- 
pal debtor, till he has paid or assumed the debt. Clark v. 
Foxcroft, 7 Greenleaf, 348. 

4. (Refusing to receive vote.) An action against the moderator 
of a parish meeting, for refusing the plaintiff’s vote, is maintain- 
able without proof of malice or intent to oppress. Osgood v. 
Bradley, 7 Greenleaf, 411. 

See Bonn, 1; Contract, 5, 18; Master anp SeRvANT. 

ACTIONS REAL. 

1. (Betterments.) It belongs to the court and not to the jury, to 
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decide whether, upon any given state of facts, the tenant in a 
real action has a right to the appraised value of his improve- 
ments. Blanchard v. Chapman, 7 Greenleaf, 122. 

2. (Possession.) In a writ of entry for wild land, it was held that 
proof that the tenant had been once on the land three or four 
years before, claiming it as his own, looking for the lines, and 
offering to sell it to a stranger; and that at another time he had 
spoken of the land as his own; did not amount to such evidence 
of possession and ouster as is required by Maine stat. 1826, ch. 
344. Thompson v. Knight, 7 Greenleaf, 439. 

AGENT. See Evivence, 39. 

ANSWER IN CHANCERY. 

1. (One witness.) In chancery the testimony of one witness, 
against the direct and positive averment of the answer, is not 
sufficient ground for a decree. Pierson v. Catlin, 3 Vermont, 

72. 

2. (One witness.) But when the testimony of the witness is cor- 
roborated by circumstances, it will be sufficient ; and the answer 
containing the denial, may also, in itself, contain the circum- 
stances required. Ib. 

ARBITRATION. See Rererees. 

ASSUMPSIT. 

1. (Money had and received.) Assumpsit for money had and re- 
ceived was held to lie where, on a settlement and delivering up 
of a bond and mortgage, the obligor by mistake was credited 
with a year’s interest, which in fact had not been paid. Tinslar 
v. May, 8 Wend. 561. 

2. (Money had and received.) Where A and B, members of a 
firm, took in deposit a mortgage as security for an advance made 
by them, with the understanding that it should be subsequently 
assigned to them, and it was subsequently assigned to A alone, 
but in consummation of the original agreement, and A as as- 
signee foreclosed the mortgage and bought in the mortgaged 
property in his own name, it was eld that an action might be 
maintained against both partners for the avails of such sale as 
for money had and received, and that the party depositing the 
mortgage was entitled to recover the amount of the purchase 
money, deducting the advance made to him. Gilchrist v. Cun- 
ningham, 8 Wend. 641. 

See Action, 2; Execurion, 4; Morreace, 5, 7,9; Conrract, 5. 

ASSIGNMENT. 

1. (By an insolvent debtor.) It is not against the policy or rules 
of the law, that an insolvent debtor should assign all his property 
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to secure a part of his creditors. Brinley v. Spring, 7 Green- 
leaf, 241. 

2. Nor that the assignment should be by way of mortgage, with 
a stipulation that the mortgagor shall retain possession of the 
property, changing that which is personal by manufacturing 
and selling ; and that such possession shall continue for a length 
of time beyond the day when the money becomes due ; —pro- 
vided such possession is not inconsistent with the security of 
the mortgagee ; and there be not mingled in the contract any 
intention, to delay or defraud other creditors, or to withhold the 
property from them beyond what may be necessary for the mort- 
gagee’s protection. Jb. 

ATTACHMENT. See Exemption from ATTACHMENT; LIEN, 1. 

ATTORNEY. See Lien, 2. 

AUDITORS. 

1. (As to reporting evidence.) Auditors ought to report directly 
such facts as they find proved in relation to the items of account 
charged, and not detail the evidence in support of those facts. 
Fry v.'Slyfield, 3 Vermont, 246. 

. (Evidence of each item.) An auditor’s report will be set aside 
unless}hefreports the facts he finds proved as the ground of 
his decision, upon each litigated item. He should not report 
the evidence of those facts, but the facts themselves. Munro 
v. Hine, 3 Vermont, 389. 

3. (Introduction of witness.) Where, on a trial before auditors, 
one of the parties introduced a witness who was objected to by 
the adverse party because he suspected the witness was bail 
for the party offering him, but the objector could not show it, 
and the witness testified ; it was held, that the court ought to have 
rejected the report. McConnell v. Pike, 3 Vermont, 595. 

4. (Should report grounds of action.) Auditors should report 
the grounds of their decision upon every question of law raised 
before them, provided they are requested to do so. 10. 

. (Their refusal to report grounds.) If they refuse when so re- 
quested, that fact may be sworn by affidavit, when the report 
will be rejected, and the cause sent back for a full report. Jb. 

BAILMENT. 

1. (To innkeeper.) An innkeeper is not liable in trover for pro- 
perty entrusted to him in the line of his business, unless an 
actual conversion be shown; a demand and refusal in such case 
is not sufficient evidence of a conversion, unless at the time of 
the demand the goods were in the possession or under the con- 
trol of the defendant. Hallenbake v. Fish, 8 Wend. 547. 
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2. (Trespass by bailee.) One who has a special property in a 
chattel may maintain trespass against the person who deprives 
him of the possession, and recover according to his interest. 
Burdick v. Murray, 3 Vermont, 302. 

3. Where a parcel of undressed skins were delivered to a moroc- 
co manufacturer to be manufactured into morocco, and, while 
the skins were in an unfinished state, the owners turned them 
out to their creditor, who caused them to be attached and 
carried away, it was held, that the bailee might have legally de- 
tained them until the price stipulated for finishing them was 
paid, and that he might maintain trespass against the persons 
taking them. Jb. 

4. But it would have been otherwise, if a particular time or mode 
of payment for dressing the skins had been agreed on, or if at 
the time of taking them, the bailors had offered and agreed 
to allow the bailee the full price for dressing them out of 
moneys actually in the bailee’s hands. Jb. 

BAIL. See Suerirr, 1. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. (Surety.) Where a suit was brought against the indorser of a 
note given as collateral security for the payment of a sum of 
money, directed by an order of the court of chancery to be 
paid by the maker of the note on pain of an attachment, and 
the indorser gave notice to the holder of the note that he would 
require him to exhaust the remedy by attachment previous to 
proceeding against him, it was held that such notice did not 
discharge the surety, it appearing that the creditor had offered 
to permit him to proceed against the principal debtor, upon the 
attachment, and that at the time of the giving of the note the 
maker was insolvent. Warner v. Beardsley, 8 Wend. 194, 

. (Surety.) If the indorser in this case could be considered as 
a surety, as to which quere, the notice given, it seems, was not 
sufficiently explicit to discharge him from his obligation. 1b. 

3. (Demand and notice.) The indorser of a note not negotiable 
has no right, in an action against him, to insist upon a previous 
demand of the maker and notice of non-payment ; the indorse- 
ment is equivalent to a guaranty that the note will be paid, and 
not a conditional undertaking to pay if the maker does not; an 
absolute guaranty may be written over the indorsement, upon 
which a recovery may be had. Seymour v. Van Slyck,8 Wend. 
403. 

4. (Neglect of holder.) Where a note is received by an officer 
of the government as collateral security for the payment of a 
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debt due the State, the debtor cannot avail himself of the neglect 
or omission of the officer to perform the duties which the law 
in ordinary cases imposes upon a party thus receiving a note ; 
and even should the oflicer expressly assume responsibility in 
relation to such note, as to prosecute it to judgment, it seems 
that the State would not be responsible for any laches that 
might occur. Jb. 


. (By partner after dissolution.) Where a partnership note was 


made afier the dissolution of a firm by one of the late partners, 
accepted by the payee with a knowledge of the fact, and trans- 
ferred by him in payment of an antecedent debt, under an 
agreement that if the note could not be collected, he would be 
liable for part of the original debt, it was held that an action 
on the note could not be maintained by the assignee against 
the partners. Bristol v. Sprague, 8 Wend. 423. 


3. (By partner after dissolution.) The fact that sufficient time to 


give public notice had not elapsed between the dissolution of a 
firm and the subsequent making of a note by one of the late 
partners in the name of the firm, will not excuse the partners 
from their liability to pay such note in the hands of a bona fide 
holder. Jb. 


. (Accommodation note.) Where a note was indorsed for the 


accommodation of the maker, with the view of having it dis- 
counted at a bank, and the avails applied to the payment of 
certain demands, for which a third person stood bound as surety 
for the maker; and the note was delivered to such surety, who, 
with a knowledge of all the facts, offered it for discount at the 
bank, where it was refused to be discounted, but where, at the 
request of the surety, it was protested when due, it was held, 
that an action on the note would not lie by the surety against 
the indorser. Kasson v. Smith, 8 Wend. 437. 

(Post-dated.) A note post-dated and negotiated before the 
day of its date, is recoverable by the indorsee ; its transfer be- 
fore the day of its date affords no cause of suspicion so as to 
put the indorsee on inquiry and subject him to the equities 
existing between the original parties. Brewster v. McCardel, 
8 Wend. 478. 

(By agent.) Where the drawer of a note affixes his signature 
as the agent of another, if in an action against him personally, 
he claims to have had authority to sign as he did, he is bound 
to show such authority existing at the time of the making of 
the note, and is not permitted to show a subsequent ratification 
by his principal. Rossiter v. Rossiter, 8 Wend. 494. 
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10. (Indorsement presumed to be at time of making.) The indorse- 
ment of a note in presumption of law is cotemporaneous with 
the making of it, or at all events, that it was antecedent to its 
becoming due; if the defendant, in a suit by the indorsee, 
wishes to avail himself of payment to the original holder, it is 
incumbent upon him to show the indorsement to have been 
made subsequent to the payment. Pinkerton v. Bailey, 8 
Wend. 600. 

11. (A pledged note negotiated.) The payee of a negotiable pro- 
missory note, having indorsed it in blank and delivered it in 
pledge to another, as collateral security for his own debt, has 
still the right to negotiate it to a third person; who may main- 
tain an action upon it in his own name as indorsee, the lien of 
the pledgee being discharged before judgment. sher v. Brad- 
ford, 7 Greenleaf, 28. 

12. (Notice.) ‘Though there be no funds in the hands of the 
drawer of a bill of exchange; yet if the bill be drawn under 
such circumstances as might induce the drawer to entertain a 
reasonable expectation that the bill would be accepted and paid, 
he is entitled to notice of non acceptance and non payment. 
Campbell v. Pettengill, 7 Greenleaf, 126. 

13. (Conditional acceptance.) If the holder of a bill of exchange, 
who is entitled to an absolute acceptance, takes a special and 
conditional one, he cannot resort to the drawer, but upon failure 
of the drawee to pay according to the terms of such limited and 
conditional acceptance. Jb. 

See Evipence, 12, 13; Consiperarion, 1, 2. 

BOND. 

1. (Indemnity.) Where a party has an indemnity not only against 
actual damage or expense, but also against any liability for 
damages or expenses, he need not wait to commence his suit 
until he has actually paid such damages; his right of action is 
complete when he becomes legally liable for them.. Accord- 
ingly, where a bond was given to indemnify the obligee, his 
heirs, &c. against all damages, costs and charges, to which he 
and they might be subjected or become liable for, by reason of 
the reversal of a certain judgment in favor of a defendant, who 
had been sued on a promissory note to which the obligee was a 
party , and also to indemnify him against the note, and any 
judgment or proceeding which might be had against him as 
indorser thereof; and the judgment was reversed, and an action 
brought against the administrator of the obligee, charging the 
intestate as indorser, in which suit the administrator gave a 
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2. 


3. 


cognovit, and pleaded plene administravit, which plea was con- 
fessed, and judgment taken for assets quando acciderint, it was 
held, notwithstanding the plea of plene administravit, and al- 
though there was no evidence that assets had since the plea 
come to the hands of the administrator, or probably ever would 
come to his hands, that he was entitled to recover the amount 

of the judgment obtained against him. Chase v. Hinman, 8 
Wend. 452. 

(Indemnity.) And it was further held, that the defendant was 
not entitled to notice of the pendency of the suit against the 
administrator, and that the latter was not bound, under the cir- 
cumstances of the case, to interpose a defence founded upon the 
illegality or usurious character of the original transaction. 1b. 

( Official Bond.) An official bond, being given for official good 
conduct, is not discharged by a faithful accounting for moneys to 
the amount of the penalty; but stands good as a security for 
losses and defalcations to that amount. Potter v. Titcomb, 7 
Greenleaf, 302. 


CASE. 


1. 


2. 


3. 


or 


(Against a justice of the peace for not taking security on appeal.) 
Case lies against a justice of the peace who corruptly refuses to 
take the security required to be given on the prosecution of an 
appeal ; his act in relation to such proceeding being of a minis- 
terial and not of a judicial character. Tomkins v. Sands, 8 
Wend. 462. 

For a judicial act no action lies, but for an injury, arising from 
the misfeasance or non-feasance of a ministerial officer, the 
party has redress in an action on the case. Jb. 

(For neglect of a justice in a ministerial act.) When an 
officer is sued for an act in which he is bound to exercise dis- 
cretion, the action will not lie, unless it appears that the act 
complained of was done wilfully and maliciously. 7b. 


. (For setting up a judgment as not satisfied.) Case lies against 


the plaintiff and defendant in a judgment, for fraudulently set- 
ting up the judgment as unsatisfied, when in fact it is paid, 
causing an execution to be issued thereon and a sale to be had 
of land on which the judgment when in force was a lien, where 
such land subsequent to the judgment, was conveyed by the 
defendant, and passed into the hands of a third person. Swan 
v. Saddlemire & Wood, 8 Wend. 676. 


. (Specific damage need not be shown.) It is not necessary in 


such action that actual specific damage should be shown; if it 
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appear that the unlawful acts of the defendant occasioned 
trouble, inconvenience, or expense to the plaintiff, the action is 
sustained. Jb. 


CERTIORARI. 


1. 


[) 


3. 


(Refusal to grant new trial.) The refusal of a subordinate 
tribunal to grant a new trial, or to postpone the trial of a cause, 
is no ground for a writ of error; but when palpable injustice 
has been done by such tribunal in the exercise of its discretion- 
ary power, in opposition to settled principles of law and equity, 
their decision may be corrected by certiorari or mandamus, as 
in this case where a hearing was improperly refused to be post- 
poned. Brooklynv. Patchen, 8 Wend. 47. 


. (Affidavit.) An affidavit to found a certiorari, may be made 


either by the party or his attorney. The People v. Onondaga, 
C. P. 8 Wend. 509. 

(Affidavit.) It is not necessary in such affidavit, after stating 
the proceedings before the justice, distinctly presenting the 
points relied on for error, to state specifically at the close of 
the affidavit the precise grounds upon which the allegation of 
error is founded. Jb. 


CHAMPERTY AND MAINTENANCE. 


1. 


2. 


(Selling title.) A party is not liable for the penalty given by 
the eighth section of the act of New York to prevent and punish 
champerty and maintenance, if he can show that at the time of 
his conveyance he was ignorant that the lands were held or 
claimed adversely, although he knew that he himself had no 
title. Etheridge v. Cromwell, 8 Wend. 629. 

(Selling title.) Every presumption and intendment is against 
him who conveys land, knowing that he does not own it; but 
if he can satisfy the jury that he did not know that it was held 
adversely, he does not incur the penalty of the statute. Jb. 


CHANCERY. 


5 


ri) 





(Mortgage.) Where in a suit in chancery on a bill filed 
charging a deed conveying lands, absolute in its terms, to be 
a mortgage, a decretal order is made adjudging the deed to be 
a mortgage, and making a reference to a master to take and 
state an account, such order is not finial within the meaning of 
the New York statute limiting appeals; and to give a party the 
benefit of an appeal from such order, in New York he must prose- 
cute the same within fifteen days after the making of the order. 
Kane v. Whittick, 8 Wend. 219. 


. (Appeal.) If, in such case, on the coming in of the master’s 


report, the defendant suffers a decree confirming the report and 
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awarding execution for the amount certified to be due, to pass 
against him by default, and then files an appeal, as well from 
the order adjudging the deed to be a mortgage, as from the 
decree confirming the master’s report and awarding execution, 
the appeal will be dismissed, it being inoperative as to the first 
order, because not made within fifteen days, and as to the 
second, because permitted to be entered by default. 1b. 


- (Questions open on appeal.) It seems, that even had the mas- 


ter’s report been excepted to, and its confirmation opposed on 
the final hearing, that the appeal from the final decree would 
not have opened for consideration the previous order adjudging 
the deed to be a mortgage, no such connexion existing between 
the last decree and the previous order as necessarily to involve 
the consideration of the previous order. Jb. 


. (Assent to reference.) It seems also, that a party who had sub- 


mitted to and acted under an order of reference declaring the 
principles upon which it should be conducted, would on that 
ground be estopped, on an appeal from a final decree, from 
calling in question the correctness of such previous order. 0. 


. (Sale.) Where, to a bill in chancery, charging certain goods 


to have been sold at auction, to be paid for in approved indors- 
ed notes at six months, and that such goods were delivered to 
the buyer, in pursuance of a usage existing in the city of New 
York, to deliver them when called for,. and afterwards to call 
for the notes to be given in security for the payment of the goods, 
avering such delivery to be conditional— the defendant an- 
swered, denying the purchase upon the terms stated in the bill, 
and alleging that the goods were bought under a special agree- 
ment, by which he was at liberty to settle for such purchases as 
he should make at the auction sales of the complainant in the 
notes of his customers, indorsed by himself, at such reasonable 
times after the purchases as should suit his convenience, and in- 
sisting that the delivery of the goods to him was absolute, and 
that the complainants had no lien; it was held, that the delivery 
of the goods was absolute, and that the complainants were not 
entitled to an injunction, staying the proceeds of the sales of 
the goods in the hands of an assignee under a voluntary assign- 
ment, executed within ten days after the sale, for the benefit of 
certain favored creditors of the assignor. Furniss v. Hone, 8 
Wend. 247. 


. (Fraudulent mortgage.) Where A. in embarrassed circumstan- 


ces, executed a mortgage to B. his brother-in-law, of various 
articles of personal property, worth probably over $500, re- 
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mained in possession of the property, and subsequently disposed 
of a valuable portion of it; which mortgage was executed for 
the ostensible purpose of indemnifying B against a responsibility 
assumed for A to the amount of $100, but was conditioned for 
the payment of $300, it was held, on a bill filed by the creditors 
of A that the mortgage was fraudulent, although previous to 
the attaching of the liens of the creditors, the mortgage was re- 
duced down to the sum for whieh the mortgagee was bound as 
surety, and the property was actually delivered. Bailey v. Bur- 
ton, 8 Wend. 339, 

7. (Mortgage set aside under prayer of general relief.) On a bill 
filed by the creditors, that B might be compelled to receive 
what was equitably and justly due to him, suggesting, however, 
fraud in the mortgage, and praying general relief, it was held, 
that under the prayer for general relief, it was competent to a 
court of equity to set aside the mortgage as fraudulent, the facts 
warranting such conclusion, although the specific relief asked 
was permission to redeem. Ib. 

8. (Relief afforded under prayer of general relief.) Under the 
general prayer, the complainant is entitled to any relief con- 
sistent with the case made, though inconsistent with the specific 
relief prayed for. Ib. 

9. (Creditors may join.) Several judgment creditors, the joint 
amount of whose judgments is $100, or upwards, may unite in 
a bill for discovery, and to remove impediments at law, created 
by the fraud of their common debtor. Jb. 

10. (#eme-covert brings bill by prochein ami.) A feme-covert who 
sues for a separation or limited divorce, must file her bill by 
prochein ami. Wood v. Wood, 8 Wend, 357. 

11. (Husband not answerable for costs in wife’s suit.) Where a 
bill was filed by a feme in her own name, it was held, that she 
was not entitled to an allowance from her husband to carry on 
the suit. Jb. 

12. (Parties.) Where the mortgagee, after entry for condition 
broken, conveyed the premises in fee, in distinct parcels, to two 
others, it was held that they were properly joined as defendants 
in a bill to redeem. Wing v. Davis, 7 Greenleaf, 31. 

13. (Demurrer.) The defendant must demur to that part of the 
bill which claims a discovery, if he intends to object to it in 


argument. Payne v. Hathaway, 3 Vermont, 212. 
See Parties. 


CHARGE TO JURY. 
1. (Charge as to the facts.) It is error for the court to instruct 














1833. ] Digest of Recent Decisions. 381 


the jury, that they may decide a cause accordingly;as they find 
a particular fact, when there is no testimony before them, tend- 
ing to prove that fact. Birney v. Martin, 3 Vermont, 236. 

2. (Neglect to charge.) When the court are not reminded of their 
omission to charge the jury on a particular point, until the jury 
have returned their verdict, it is not error in the court then to 


refuse to charge on the point in question. State v. Catlin, 3 
Vermont, 530. 


COMMITTEES. 


1. (Building committee not liable.) Where a number of persons 
formed an association for the purpose of building a meeting- 
house, and, in pursuance of the articles of agreement, subscribed 
by them, appointed three of their number a committee, called 
a building committee, to superintend the erection of the building, 
it was held, in an action brought against the committee to recover 
for services performed on the building, that, without an express 
undertaking, or funds placed at their disposal for the purpose of 
paying for the services, the committee were not liable. Cheeney 
v. Clark, 3 Vermont, 431. 

2. Semble, where a number of individuals associate together and 
subscribe sums of money, for the purpose of building a meeting- 
house, they are partners in the undertaking, and, therefore, a 
subscriber, who performs services on the building, cannot main- 
tain an action therefor against the building committee who are 


subscribers in the same undertaking, without joining the other 
subscribers. Jb. 


CONFUSION OF GOODS. See Evinence, 39. 

CONSIDERATION. 

1. (Bond to convey.) When a bond is given conditioned to con- 
vey land on payment for the same, with a right in the purchaser 
to take possession and hold till some failure on his part, and 
notes are given to secure annual payments, those notes are 
recoverable whether the purchaser takes possession or not. 
Chandler v. Marsh, 3 Vermont, 161. 

2. (Bond to convey.) Otherwise, if obligor had conveyed away 


his title so as not to be able to fulfil the bond on his part. Jb. 
See Deep, 4. 


CONSTITUTIONAL LAW. 

1. (Provisions as to taking private property and trial by jury.) 
The provisions in the constitution of the United States, that 
no person shall be deprived of his property without due pro- 
cess of law; that private property shall not be taken for public 
use without just compensation, and that in suits at law, where 
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the amount in controversy exceeds $20, the trial by jury shall 
be preserved, are restrictive only upon the general government 
and its officers. Livingston v. Mayor of N. Y¥.,8 Wend, 85. 

2. (Trial by jury by the Constitution of N. York.) The trial by 
jury, secured by the constitution of the State of New York, 
applies only to cases of trials of issues of fact in civil and crim- 
inal proceedings in courts of justice, and has no relation to 
assessments of damages of the owners of property taken for 
streets or other public use. The mode of ascertaining such 
damages belonging to the legislature, they may direct the assess- 
ment by a jury, or by commissioners. Jb. 

3. (Taking of private property.) Whether a person in Maine, 
whose private property has not been taken from him, and whose 


rights are only consequentially affected, by a statute creating a 
corporation for opening a canal, has a right to contest its con- 
stitutionality ;— dubitatur. Sprivg v. Russell, 7 Greenleaf, 273. 


4. In Maine the legislature has the power to judge when the pub- 
lic exigency requires that private property be taken for public 
uses. And it is within the range of its powers to change the 
course of a public river, for the public convenience. Jb. 

5. (Electors, their residence.) To qualify a citizen to be an elector 
of state officers, in Maine, he must have resided the three preced- 
ing months not only in the state, but in the town or plantation 
where he claims to vote. Appendix, 7 Greenleaf, 492. 

6. (Electors, paupers.) Persons who have received assistance from 
any town as paupers, or been disposed of in service as such by 
the overseers of the poor, may still vote for state officers, in 
Maine, if otherwise qualified, provided they have not been pau- 
pers within three months next preceding the day of election. 
Appendix, 7 Greenleaf, 497. 

7. (Elector’s residence.) In Maine a person who supports his 
family in one town, and resides to transact business in another 
town, can vote for State officers, only in the town where his 
family has resided for the three months next preceding the 
election. Jd. 

8. (Ballots not to be counted.) Ballots for persons who do not 
possess the constitutional qualifications of a representative, can- 
not be counted as votes, under Part 1, art. 4, sec. 5, of the 
constitution of Maine, so as to prevent a majority of the votes, 
given for eligible candidates, from constituting a choice. 1b. 

9. (Special act discharging debtor.) A special act of the legislature 
discharging a judgment debtor from imprisonment on an execu- 
tion, is void. Kendall vy. Dodge, 3 Vermont, 360. 

See LimiTaTIoNs, STATUTE OF, 4. 
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CONTRACT. 


1. (Assignment of a patent.) Where one conveyed ‘four clap- 
board machines and two shingle machines,’ then being in a 
certain place in the town of L.’ and likewise the patent-right 
for L. and J. — during the term of the patent, which is fourteen 
years from September 3, 1813’ —this was held to be a convey- 
ance of a patent right to use both the clapboard and shingle 
machines. Judkins v. Earl, 7 Greenleaf, 9. 

2. ( Vender without title must refund.) And the vender, having no 
such patent-right to the clapboard machine, was held liable to 
refund to the vendee so much of the consideration money as he 
had paid him therefor. Jb. 

3. ( Waiver.) If the party entitled to repudiate a contract be- 
cause it has not been performed in reasonable time, does any 
act which amounts to an admission of the existence of the con- 
tract, he cannot afterwards elect to treat it as void. Brinley v. 
Tibbets, 7 Greenleaf, 70. 

4. (Waiver.) Thus, where one in possession of land not his 
own, bargained with the true owner for a title, and gave his 
promissory notes for the purchase money, the owner stipulating 
in writing to give a deed in a reasonable time; which was not 
done ; but the purchaser continued in possession, and afterwards 
sold his interest in the land, his grantee undertaking to procure 
and deliver up the notes; it was held, in an action brought to 
recover payment of one of these notes, that the want of season- 
able delivery of the deed was cured by the subsequent conduct 
of the purchaser; and that he was bound to pay the notes ; 
having his remedy still, on the contract todeliver the deed. Ib. 

. (Quant. mer. and waiver of special contract.) One contracted 
to build a road for the inhabitants of a town, for a certain sum; 
one half of which was to be paid when the work should be com- 
pleted, and the other half in a year after. He made the largest 
portion of the road; having underlet a portion of it, which was 
not completed; and the town made the first payment, with 
knowledge of the facts, and without objection. Afterwards, 
and before the whole was finished, he sued for the stipulated 
price, counting upon the special contract, and on a quantum 
meruit; hereupon it was held—that the payment of the first 
instalment by the town, was a waiver of the terms of the special 
contract, and entitled the plaintiff to recover on the quantum 


meruit for as much as was completed. Hayden v. Madison, 7 
Greenleaf, 76. 


or 


6. The rule in such cases, it seems, is to take the stipulated price 
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as the true value of the whole services agreed to be performed. 

Ib. 

. (Illegal.) A promise by a third person to indemnify an officer 
for neglecting his duty in the service of a precept, being founded 
in an illegal consideration, is void. Hodsdon v. Wilkins, 7 
Greenleaf, 113. 

8. It therefore does not disqualify the promiser from being a wit- 
ness for the officer, in a suit brought against him for such breach 
of duty. Jb. 

9. (By corporation through agent.) A promise may be implied 
on the part of a corporation, from the acts of its agent, whose 
powers are of a general character. Abbot v. Hermon, 7 Green- 
leaf, 118. 

10. Therefore where one built a school house under a contract 
with persons assuming to act as a district committee, but who 
had no authority ; yet a district school was afterwards kept in 
it by direction of the school agent; this was held to be an ac- 
ceptance of the house on the part of the district, binding the 
inhabitants to pay the reasonable value of the building. Jb. 

11. If one accepts, or knowingly avails himself of the benefit of 
services done for him without his authority or request, he shall 
be held to pay a reasonable compensation for them. Jb. 

12. ( Original or collateral.) Where the plaintiff was requested 
by a third person, by letter, to do certain work, the letter being 
in these terms : —‘ Sir, I want you to bring a load of hay and 
five bushels of corn, and four oxen, and come as soon as possi- 
ble;’ to which the defendant subjoined the following post- 
script ;—‘ Sir, I will see yon have your pay, if you will come 
and work with your team for Mr. S. as you and he agrees; ’ — 
it was held that this was an original, and not a collateral under- 
taking by the defendant; that the hay and corn were within its 
terms; that the agreement between the plaintiff and the third 
person might be proved by any one who knew the fact; and 
that the presence of the defendant, at the making of such 
agreement, was not necessary, in order to bind him. Copeland 
v. Wadleigh, 7 Greenleaf, 141. 

13. (To pay in wares.) A promise to pay a certain sum in the 
wares of a particular trade, must be understood to mean such 
articles as are entire, and of the kind and fashion in ordinary 
use; and not such as are antiquated and unsaleable. Dennett 
v. Short, 7 Greenleaf, 150. 

14. (One obligor not named in the body of the instrument.) Where 
three brothers entered into written articles of agreement not 


~! 
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under seal, with a fourth, for the support of their parents, fixing 
the ratio of contribution by each; and therein providing for a 
new ratio, in case a fifth brother should be able and liable to 
pay; which was signed by all the five ;— it was held that the 
fifth, though not named as one of the contracting parties, yet 
by his signature assented to the terms of the contract, and be- 
came liable, if able, to pay his proportion. Kendall v. Kendall, 
7 Greenleaf, 171. 

15. ( Consideration.) W. gave his promissory note to a manufac- 
turing corporation, in consideration of the written engagement 
of R. who signed as agent of the corporation, but without au- 
thority, to procure the obligation of the treasurer for certificates 
of two shares of their capital stock. R. obtained the obligation 
of the treasurer to deliver certificates of two shares on payment 
of the note; and requested W. to call at his house and receive 
them. Hereupon it was held, that R. was personally bound by 
his engagement; that this was a sufficient consideration for the 
note, the promises being mutual and independent; that no 
tender of the treasurer’s obligation was necessary, the possession 
of R. being the possession of W.;— and that the condition of 
payment of the note, therein inserted, was proper, and not in- 
consistent with R.’s engagement. Saco Manuf. Co. v. Whitney, 
7 Greenleaf, 256. 

16. ( Waiver of breach.) S. and C. M. contracted to build certain 
locks and portions of canal for the Cumberland and Oxford 
canal corporation, by August 1, 1829, at a stipulated rate of 
payment; the work to be estimated monthly by the engineer, 
and three fourths of the estimated sum to be paid monthly by 
the corporation ; the residue to be retained till the whole should 
be completed. On the first day of August, 1529, the engineer 
made his monthly report of estimates of work performed, con- 
taining the sum of $700 as due to S. and C. M. for work done, 
which sum the directors, on the same day, voted and ordered to 
be paid. Afterwards, on the same day, before payment, and 
before an order was drawn by the president, in the usual course 
of business, for the sum thus voted, the corporation was sum- 
moned as trustee of S. and C. M., who failed to fulfil their 
contract; which in three days afterwards, was duly declared 
broken and abandoned by their non-performance. Hereupon 
it was held that the vote to pay the $700 was a waiver of any 
advantage resulting tothe corporation from the failure of S. 
and C. M. to complete the contract; and bound the corpora- 
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tion to pay that sum ; and that therefore it was chargeable as 

their trustee. Wyer v. Merrill, 7 Greenleaf, 342. 

17. (Agreement of sale, and partial payment.) C. and D. entered 
into a written contract, by which C. agreed to pay to D. $3500 
within six months, for one fourth part of a certain ship; and 
D. agreed that “ when C. should pay the full amount of the con- 
sideration aforesaid,” he should receive a bill of sale of that part 
of the ship. C. paid part of the money ; the six months elapsed ; 
and then D. was summoned as the trustee of C. In his dis- 
closure he disclaimed any intention of availing himself of the 
lapse of the six months, to avoid the contract on his part; and 
stated that he had received C.’s part of the ship’s earnings on 
account of the balance due on the purchase money ; but insisted 
that he had never waived his right to payment of the whole in 
six months; that he was under no legal obligation to convey 
the fourth part to C. and that as between C. and _ his creditors, 
he should insist on his legal rights: — yet it was held, that the 
facts disclosed by D. amounted to a waiver of his right to 
punctual payment at the time stipulated; and that he was 
chargeable, as the trustee of C. for the value of one fourth part 
of the ship. Gage v. Coombs, 7 Greenleaf, 394. 

See Evivence, 38, Lex Loci, 1,2. Pueapine, 11, 12. 

CONVEYANCE. 

1. (Of unlocated lands.) Where one contracted to build a road 

for the State through four of its townships, in consideration of 

a contract made by the State’s agents to convey to him 8000 

acres of land as soon as the road should be completed, the 

land to be surveyed and laid off in any of the State’s lands 
through which the road might pass; and afterwards, but be- 
fore any such survey or conveyance, the party having made 
the road, sold and conveyed an undivided third part of the 

8000 acres ;—this was held sufficient to pass the fee; the land 

being afterwards designated by a survey agreeably to the con- 

tract. Fairbanks v. Williamson, 7 Greenleaf, 96. 

(Estoppel.) And the deed of the whole tract from the 
State being afterwards made to the original contractor, it was 
held to enure to the benefit of his grantee; and to estop the 
grantor and all others claiming under him adversely to such 
prior grantee. Id. 

3. (Exception of lots occupied.) The grant of four townships of 
land in 1799 by the Commonwealth of Massachusetts to Henry 
Knox, contained an exception of the lots occupied by settlers, 
not exceeding one hundred acres to each; certain lots were 
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afterwards laid out to settlers, fronting on the Penobscot river, 
and bounded by monuments erected on the bank, being the 
lots in their actual occupancy prior to the grant. It was held 
that the flats fronting these lots were within the fair construc- 
tion of the exception, and belonged to the settlers as riparian 
proprietors. Knox v. Pickering, 7 Greenleaf, 106. 

4. (Parol reservation of timber.) If land be sold with a parol 
reservation of the standing trees, the reservation is good, and 
the trees do not pass to the grantee. Safford v. Annis, 7 
Greenleaf, 168. 

5. (Validity against creditors.) Where one conveyed land to 
his son, the deed expressing a valuable consideration, but the 
son verbally engaging to support the grantor during life as a 
consideration for the land ; and a year afterwards the son, being 
about to die insolvent, gave a mortgage to the father, condi- 
tioned for the support of his father during the residue of his 
life ;— it was held in action by the father against one claiming 
the land by virtue of a sale by the son’s administrator, that the 
mortgage was good, even against the creditors of the son; and 
that parol proof of the contract was admissible, notwithstand- 
ing the deed. Tyler v. Carlton, 7 Greenleaf, 175. 

6. (Implied notice.) In cases of implied notice of a conveyance 
not recorded, the facts must be of such a nature as to leave no 
reasonable doubt of the existence of the conveyance. Law- 
rence v. Tucker, 7 Greenleaf, 195. 

7. (Description.) A ‘‘settler” within the description given in 
the resolve of Massachusetts of 1784, received from the Com- 
monwealth a deed of a hundred acres of land, described as 
being the land on which he lived, but further described by 
metes and bounds which excluded a large portion of his actual 
possession.— It was held that the general language of the deed 
could not control the particular description, so as to include 
the whole of his possession; notwithstanding the declared 
intent of the legislature to quiet the settlers in their possessions. 
Allen vy. Littlefield, 7 Greenleaf, 220. 

8. (Description.) Where one held a farm by two several deeds 
of separate parcels thereof, made by the same grantor at differ- 
ent times ; and afterwards made a deed to a third person, 
using language sufficiently indicating the whole farm, and then 
adding that the premises were the same which he purchased by 
deed of such a date, referring to the latter only of his title 
deeds: it was held that the whole farm passed by this convey- 
ance; and that the recital of the source of the grantor’s title 
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was superfluous, the description being otherwise sufficient. 
Drinkwater v. Sawyer, 7 Greenleaf, 366. 

(Omission of grantee’s name.) Where a deed, though con- 
taining the name of the person who paid the consideration 
money, and with whom the covenants were made, did not ex- 
press the name of any grantee; and the habendum was to the 
grantor, his heirs and assigns forever; and the covenantee had 
entered and held possession several years ; and afterwards con- 
veyed the land in fee; it was held, in a writ of right against 
his grantee, brought by the heirs of the original grantor, that as 
nothing seemed to have passed by the deed, it could not operate 
to qualify the possession of the covenantee; the character of 
which was therefore purely a question for the jury. Paul v. 
Moody, 7 Greenleaf, 455. 


COPY-RIGHT. 


ro) 


(Assignment of.) An assignment or relinquishment of a copy- 
right of a book, or of an interest in such copy-right, is void if not 
in writing; the agreement to assign or relinquish may be by 
parol, and is a good consideration for a promise on the other 
side. Gould v. Banks, 8 Wend. 562. 


. It is competent to joint owners of a copy-right of a book to 


make a contract inter se in reference to the printing and publi- 
cation of such book, and one will not be permitted to set up as 
against the other his original rights as a joint owner, in violation 
of such contract. Jb. 


CORPORATION. See Inpicrment, 1—6; INcorPoRATED 


Companies, 1; Conrract, 9; Evipence, 20, 21. 


COSTS. 


9 
a 


(Penalty for appeal does not apply to demurrer mutually agreed.) 
The stat. of Maine, 1829, chap. 444, sec. 1, inflicting, in cer- 
tain cases, an addition of twenty-five per cent. to the costs re- 
covered against a defendant appellant, does not apply to cases 
brought up by demurrer to the plea, with the usual reservation 
of leave to waive the pleadings in this court. Anonymous, 7 
Greenleaf, 161. 

(Jurisdiction not given by interest on judgment below.) Where 
judgment was rendered in the court below on a verdict for the 
plaintiff, from which the defendant appealed, and in this court 
a verdict was again returned for the plaintiff, but for a lesser 
sum than before; and the judgment here was delayed by the 
defendant’s motion for a new trial, till the interest on the ver- 
dict increased the amount of the judgment to a larger sum than 
it was rendered for in the court below ; — yet it was held that 
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the defendant was entitled to his costs since the appeal, under 
stat. of Maine 1826, ch. 347, sec. 4, he having obtained a re- 
duction of the damages by his appeal. Brown v. Atwood, 7 
Greenleaf, 356. 


COVENANT. 


1. 


or 


(Issue on acceptance of performance.) In an action of covenant, 
to recover money agreed to be paid on the completion of certain 
work by the plaintiff, an averment that the plaintiff had, as 
nearly as it was possible in all things well and truly performed, 
and that such performance was accepted by the defendant as a 
full and perfect performance of the contract, met by a denial of 
the defendant as to the acceptance, presents the simple question 
whether or not there was an acceptance, and on failure to estab- 
lish the fact by evidence, the plaintiff must be non-suited. 
Stagg v. Munro, 8 Wend. 399. 


. (Independent covenants.) Where a party agreed, on the pay- 


ment by another, of certain sums of money to a third person, to 
assign certain certificates of sale of land, it was held, that the 
covenants were independent, and that in a suit by the party 
bound to assign, a general averment in the declaration of readi- 
ness on his part to perform, was sufficient. Slocum v. Despard, 
8 Wend. 615. 


. (Fraud as te consideration is not a defence at law.) It is no 


defence at law, that a covenant on which the defendant is sought 
to be charged, was obtained by false and fraudulent representa- 
tions; fraud, as to the execution, but not as to the consideration 
of a covenant, may be shown. 


. (Agreement of leave to cut timber not broken by mere grant.) 


Where one granted all the growing timber on his land, and 
covenanted that the vendee should have seven years in which 
to remove it without being a trespasser ; and afterwards sold the 
land to a stranger, without reserving the trees or giving notice 
of the grant ;— it was held that the sale alone of the land was 
no breach of the covenant, the vendee of the timber not having 
been molested. Safford v. Annis, 7 Greenleaf, 163. 


. (Discharge.) A general discharge of all demands, naming a 


great variety, and executed after the time in which an award 
should be performed, is, prima facie, a discharge of the covenants 
to perform such award. Bridgeman v. Eaton, 3 Vermont, 166. 


. (Covenant of seizin.) A covenant in a deed of land, that the 


grantor is well seized in fee simple, and has good right to bar- 
gain and sell the premises, imports a covenant of title. Catlin 
v. Hurlburt, 3 Vermont, 403. 
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7. (Damages.) In such case the measure of damages is the con- 
sideration money, and interest thereon. 1b. 

8. That the covenantee had conveyed away the land by deed of 
warranty is no defence for the covenantor. Ib. 

See Esrorret, 9. 


DAMAGES. 


1. (In trover is a question of law.) The rule of damages in an 
action of trover is a question of law, not to be submitted to the 
discretion of a jury. Baker v. Wheeler, 8 Wend, 505. 

2. (For atortious taking.) Where property is tortiously taken, the 
plaintiff is entitled to recover its enhanced value; e. g. where 
saw-logs are taken and converted into boards and plank, the 
plaintiff is entitled to recover the value of the boards and plank 
and is not confined to the value of the logs either in the woods 
or at the place where they are sawed into boards and plank. Jb. 

3. (For breach of contract.) If the party entitled to the benefit of 
a contract can protect himself from a loss arising from the breach 
thereof, at a trifling expense, or with reasonable exertions, it is 
his duty to do it. And he can charge the delinquent party with 
such damages only as, with reasonable endeavors and expense, 
he could not prevent. Miller v. Mariner’s Church, 7 Greenleaf, 
57. 

4. (For not levying an execution.) In action of the case against 
an officer for not serving an execution, the jury are to allow the 
plaintiff such damages only as he has sustained by the breach 
of duty; unless the neglect was wilful, with a view to injure the 
plaintiff; in which case they are to allow him his whole debt. 
Hodsdon v. Wilkins, '7 Greenleaf, 113. 

See Contract, 6; Evipence, 35, 37; Covenant, 6, 7. 

DEBTOR AND CREDITOR. See Cuancery, 6, 7. 

DEDICATION. 

1. (Public common.) Where the proprietors set apart a piece of 
undivided land for the use of the public, as a public common, 
which was afterwards used by the public, without interruption, 
for a number of years, it was held, that it had become a common 
highway. Pomeroy v. Mills, 3 Vermont, 279. 

2. (1s easement merely.) But the public by such dedication and 
subsequent use, only acquire an easement upon the land, and 
not an interest in the soil itself; and any proprietor of an un- 
divided share of land in the town, may maintain ejectment 
against any one who is in the exclusive possession of any part 


of the land so set apart, and recover, subject to such easement. 
Ib. 
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3. (Public cannot convey.) Where a piece of land is thus dedica- 
ted, by the proprietors of a town, to the public use, such town 
has no power to convey a right to an exclusive possession of any 
part of it. Jb. 

4. When a piece of land is set apart by the proprietors or owners 
for a public square or common, and individuals purchase lots 
bordering thereon in the expectation held out by the proprietors, 
that it shall so remain, such proprietors cannot disappoint the 
expectations of the purchasers by resuming the land, thus set 
apart, and appropriating it to any other use. Abbott v. Mills, 
3 Vermont, 521. 

5. (Fifteen years not necessary in Vermont.) When a piece of 
land is left open by the owner for public use, as a common 
thoroughfare, without any intention, manifested by him at the 
time, of resuming the possession, and the land is accordingly so 
used by the public, without restriction, until other persons have 
become interested by purchases, made under the expectation 
that it would not be reclaimed by the owner, it becomes a high- 
way by dedication, and neither the owner, nor his grantees, 
can again resume the possession in Vermont, though such dedi- 
cation may not have existed fifteen years. State v. Catlin, 3 
Vermont, 530. 

6. (Declarations are evidence.) The declarations of the owner of 
the soil are admissible evidence to show a dedication to the 
public use. Jb. 

DEED. 
1. (Deed taken by grantee without consent of grantor.) Where 
the parties to a deed were both present at the time of its execu- 
tion, and the grantor was bound by his previous contract to 
make the deed; yet the grantee having taken it up and carried 
it away without the consent of the grantor, this was held to be 
no delivery of the deed. Woodman v. Coolbroth, 7 Greenleaf, 
181. 

. (Certificate of acknowledgement.) The acknowledgement of a 
deed, the certificate of which did not show in what State it was 
taken, held to be legal and sufficient, when the place of taking 
appeared with reasonable certainty from an inspection of the 
whole instrument. Brooks v. Chaplin, 3 Vermont, 281. 

3. (Wot dated.) A deed may be admitted in evidence, though 
there be no date to the acknowledgement, the recording of the 
deed and acknowledgement being prior to any intervening title. 
Galusha v. Sinclear, 3 Vermont, 394. 

4. (Consideration.) Where a deed expresses no other considera- 


ri) 
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tion except the words, ‘for good consideration me thereunto 
moving,’ the jury, without any direct evidence on the subject, 
may, from other circumstances proved, presume a legal consid- 
eration. Stevens’ adm’r. v. Griffith, 3 Vermont, 448. 

DEPOSITION. 

1. ( Objection to leading question —when to be made.) A leading 
interrogatory, in a deposition taken when both parties are pre- 
sent, must be objected to at the time it is put to the witness, if 
at all. Woodman v. Coolbroth, 7 Greenleaf, 181. 

. (Explanations by commissioners.) The testimony of commis- 
sioners who had taken the evidence of witnesses is admissible 
to qualify or explain their depositions, or to show that they, at 
the time their testimony was taken, had stated certain facts 
which the commissioners had not inserted in the depositions, 
because such facts were deemed irrelevant. Boardman v. Wood, 
3 Vermont, 570. 

DEVISE. 

1. (‘And’ construed to mean ‘or.’?) One devised his estate to his 
son S. ‘ provided and on condition he lives to the age of 21 years 
and has issue of his body lawfully begotten; but in case he 
shall die under the age of 21 years and without issue as afore- 
said,’ then to his son E. and his heirs. The ‘and’ in the first 
part of the devise was construed to mean ‘or,’ in order to carry 
into effect the intent of the testator. And hereupon it was held, 
that this was an executory devise to E; that S. took a fee sim- 
ple conditional, defeasable only on the subsequent condition of 
his dying under 21, and without issue; and that on his arrival 
at 21 it became an absolute estate in fee simple. Sayward v. 
Sayward, 7 Greenleaf, 201. 

2. (Devises not subject to payment of legacies.) In Maine real 
estate devised, is not liable to contribute to the payment of leg- 
acies, on a deficiency of personal assets, unless 9 charged. 
Hayes v. Seaver, 7 Greenleaf, 237. 

See Dower, 6. 

DISCHARGE. See Covenant, 5. 

DOWER. 

1. (New admeasurer may be appointed.) In a proceedings for the 
admeasurement of dower, if one of the admeasurers dies before 
the execution of his trust, the vacancy may be supplied by a 
new appointment made by the surrogate for the time being, 
although the original appointment was made by his predecessor. 
Gale v. Edsall, 8 Wend. 460. 

2. (In equity of redemption.) The wife of a mortgagor is dowa- 


[4 
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ble of the equity of redemption; and may enforce her claim by 
writ of dower at common Jaw, against all persons but the mort- 
gagee. Against him, her remedy is by bill in equity. Smith 
v. Eustis, 7 Greenleaf, 41. 

3. (In equity of redemption.) And though she joined with her 
husband in the mortgage, releasing to the mortgagee her right 
of dower, yet the release enures only to the benefit of the mort- 
gagee and his assigns. Ib. 

4. (In equity of redemption.) The wife of a mortgagor, or of one 
claiming under him, cannot have dower at common law against 
a mortgagee or his assigns, whose title commenced previous to 
the marriage. Carll v. Butman, 7 Greenleaf, 102. 

5. (In equity of redemption of a part of mortgaged premises.) If 
the widow of the grantee of a part of a tract of land, mortgaged 
before the marriage, would have her dower against the mortga- 
gee it can be had only by bill in equity, and upon payment of 
her just proportion of the sum due on the mortgage. The pro- 
portion to be paid by the husband’s parcel, is such proportion of 
the principle debt as the value of the parcel conveyed to him 
bears to the value of the whole tract mortgaged. And of the sum 
thus found, the widow must pay that proportion which the pre- 
sent value of an annuity for her life, equal to one third of the rents 
and profits, bears to the value of the whole parcel conveyed to 
her husband. Jb. 

6. (Devise of ‘full dower.’) Where one devised to his wife ‘ her 
full and reasonable dower in all his estate, according to the 
laws of this state, viz. Maine, it was held, that the term ‘ dower’ 
must be taken in its legal acceptation, and be limited exclusively 
to the reality. Brackett v. Leighton, 7 Greenleaf, 383. 

See Jomnture. 

EJECT MENT. 

1. (By occupant in possession twenty years.) Where lands in New 
York have been held adversely for twenty years, and an entry 
is made by a party who has the true title, such party may be dis- 
possessed by an ejectment brought by him who had held the 
premises adversely. Jackson v. Oltz, 8 Wend. 440. 

2. (Possession of woodland.) Where a party was in possession of 
a lot of 600 acres, and appropriated fifty acres thereof (to which 
fifty acres he had color of title, but the true title was in another) 
as a wood lot, refused on that account to sell the same, and dug 
stone from a quarry thereon at various intervals during a period 
of twenty-five years, it was held, that such possession should be 
deemed adverse against the true owner. Jb. 

VOL. IX.—NO. XVIII. 50 
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3. 


on 


@ 


(Adverse possession.) To constitute an adverse possession, 
there must in all cases be a claim of title ; but it is not neces- 
sary that a deed should be shown as evidence of such title. 
Where, however, there is no paper title, there must be a pedis 


possessio— an actual occupancy —a_ substantial enclosure. 
Ib. 


. (Occupancy of a part, when possession of whole.) Where a 


party claims to hold adversely a whole lot by proving actual 
occupancy of a part only, his claim must be under a deed or 
paper title ; and where color of title is shown, occupancy of part 
for twenty years is enough to entitle a party to recover a whole 
lot, unless the deed under which the claim is made includes a 
tract greater than is necessary for the purpose of cultivation, or 
ordinary occupancy. Ib. 


. (Severance of machinery makes it personal property.) The 


severance of machinery from a mill does not divest the owner 
of his property; what was before part of his freehold, by the 
severance becomes personal property, and the owner may re- 
cover for the property thus severed in an action of trespass for 
mesne profits, &c. Morgan v. Varick, 8 Wend. 587. 

( Trespass for mesne profits, against whom it lies.) A disseisee, 
after recovering possession, may maintain trespass against the 
disseisor or his servants, or a stranger, acquiring title from the 
disseisor. Where a stranger derives his title from a person 
rightfully in possession for the time, trespass does not lie against 
him. 6. 

(Property severed from the freehold, limitation.) Where pro- 
perty is severed from the freehold and remains upon the pre- 
mises, and is subsequently removed, the statute of limitations is 
no bar if the suit for the removal be brought within six years, 
although more than six years have elapsed since the severance. 
Ib. 


. (Trespass for removing property.) ‘The person in possession 


of the property, by requesting another to remove it from the 
premises, subjects himself to an action of trespass. Jb. 


. (Mesne profits, limitation.) An action for mesne profits will 


not lie until after a recovery in ejectment ; nor will it lie for an 
injury tothe freehold until after such recovery ; and if the injury 
was done more than six years before the commencement of the 
suit for the recovery of damages, and the defendant pleads the 
statute of limitations, in New York, the plaintiff is remediless, 
although the injury was done after the commencement of the 
ejectment, and the defendant prevented judgment in the eject- 
ment suit after verdict by an injunction from chancery. 6. 
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10. ( Mortgage by plaintiff after suit brought.) The plaintiff, in an 
action of ejectment, will not be prejudiced by having executed 
to a third person a mortgage deed of the premises since the 
commencement of the action, though such deed is in terms an 
absolute conveyance. Gibson v. Seymour, 3 Vermont, 565. 

See Esrorre,t, 1—5; Jupements anp Executions, I, 3. 

ERROR. 

(General objection at trial.) Where a general objection is made 
to the decision of a court on the trial of a cause, and on review 
thereof, the decision, if objectionable at all, is so only in part, 
the party is not allowed to avail himself of the objection, for 
want of precision in stating it at the trial. Reab v. McAlister, 
8 Wend. 109. 

See Inpicrment, 1! —12; Cerriorari, 1. 

ESCAPE. 

1. (Averment of arrest, &c.) In an action of debt against a 
sheriff for an escape of a prisoner arrested upon an attachment 
for the non-payment of costs, an averment in the declaration 
that the sheriff arrested the party and had detained him in 
custody in execution, &c. is equivalent to an averment that he 
was committed to jail. Ames v. Webbers, 8 Wend. 545. 

2. (Plea of previous arrest for same cause and discharge.) A 
sheriff in such case cannot plead in his discharge that the 
prisoner was arrested and committed on a previous attachment 
for the same cause, and discharged from custody with the 
assent of the plaintiff; none but the party himself can complain 
of a second arrest. Jb, 

ESTATES UPON CONDITION. 

1. (To pay certain sums of money.) An estate was granted upon 
condition that the grantor should be permitted to occupy part 
of the premises, and that the grantee should cultivate the land 
in a husbandlike manner, and render to the grantor half the 
produce ; provide him with fuel; and pay him certain sums of 
money. And they both occupied the land accordingly. The 
money being unpaid, the grantor notified the grantee that the 
condition was broken, and ordered him to quit the premises. 
But afterwards he received his proportion of the produce actually 
raised, though the farm was badly managed. ‘The grantee 
then sold the land, subject to the condition. Hereupon it was 
held, that here was a sufficient entry for condition broken. 

2. That the acceptance of the produce was no waiver of the breach 
in the nonpayment of the money : — 

3. And that this forfeiture was not within the provisions of Stat. 
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1821, of Maine, ch. 50, sec. 2, the land not having been grant- 


ed by way of pledge, by the party seeking relief. Frost v. But- 
ler, 7 Greenleaf, 225. 


See Devise, 1. 
ESTOPPEL. 


1. 


wo 


qn 


(Former judgment.) A defendant in an action of ejectment, 
for the purpose of showing an estoppel, may produce the record 
of a recovery in an action of assumpsit against the lessors of 
the plaintiff, in which they were sued as heirs and devisees 
and pleaded riens per descent or devise, and which issue was 
found against them, and give parol evidence that on the trial of 
the issue of riens per descent, the validity of the deed under 
which a recovery is sought in the action of ejectment, was sub- 
mitted to and passed upon by the jury in such former action, 


and the same pronounced invalid. Wood v. Jackson, 8 
Wend. 9. 


. (Former judgment.) A former judgment may be given in evi- 


dence, accompanied with such parol proof as is necessary to 
show the grounds upon which it proceeded, where such grounds 
from the form of the issue do not appear by the record itself, 
provided that the matters alleged to have been passed upon be 
such as might legitimately have been given in evidence under 
the issue joined, and such that when proved to have been given 
in evidence it is manifest by the verdict and judgment that they 
must have been directly and necessarily in question, and passed 
upon by the jury. Jb. 


. (Pleading former judgment.) Where a party may avail him- 


self of a former verdict or decree by way of estoppel, he must 
plead the same in bar of a suit, or in answer to a plea, or he 
will be deemed to have waived the estoppel, and to have con- 
sented that the jury shall reinvestigate the facts, and find ac- 
cording to the truth of the case. A former verdict is not con- 
clusive as evidence; it is so only when pleaded. This rule, 
however, does not apply to actions of ejectment or assumpsit, 
nor to cases where the plaintiff’s title is by estoppel, or where 


the party has had no opportunity to plead the matter specially 
asabar. Jb. 


. (Former judgment reversed.) The fact that a judgment has 


been reversed, and the verdict upon which it is founded set 


aside, is a complete answer to a verdict urged by way of estop- 
pel. Jb. 


. (Rights of purchaser.) A purchaser under a judgment may 


claim every benefit which the judgment creditor could have 
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8. 


claimed, had he been the purchaser, and, notwithstanding the 
reversal of the judgment, is entitled to the land purchased while 
the judgment was in existence, but not to the benefit of a col- 


lateral fact, settled by a verdict set aside as illegally rendered. 
Ib. 


. (Estoppel in pais.) A party may avail himself of an estoppel 


in pais, but such estoppel, to be effectual, must be reciprocal 
and binding upon both parties, and the acts or admissions re- 
lied on by way of estoppel must have been intended, to influ- 
ence the conduct of the party setting them up, must have had 
the effect intended, and the denial must operate to the injury 
of such latter party. Welland Canal Co. v. Hathaway, 8 
Wend. 480. 


. (By averments not denied.) A party is not estopped by every 


averment made by the other side which he does not deny; but 
only by averment of facts material and traversible, alleged 
directly and precisely, and not by way of argument, inference 
or recital. Adams v. Moore, 7 Greenleaf,.86. 

(Deputy’s official bond.) Therefore where, to an action by 
the sheriff against a surety on his deputy’s official bond, the 


surety pleaded that on a certain day notice was given to the 


sheriff by another surety that he would no longer be responsible 
for the official conduct of the deputy, who became insolvent ; 
and that the sheriff still carelessly and fraudulently continued 
him in office ; and that all his defaults happened after such no- 
tice :— to which the sheriff replied by alleging a breach previous 
to the notice, without denying or protesting against the other 
facts alleged; and had judgment upon a general demurrer to 
the replication; it was held, in a scire facias for further execu- 
tion, that the facts so stated in the plea, and not denied, did 
not constitute an estoppel; the fraud not being directly alleged, 
nor necessarily deducible from the other facts in the plea. Zb. 


. (Covenant that grantor or his heirs will not make claim.) A 


covenant that neither the grantor nor his heirs shall make any 
claim to the land conveyed, though not technically a warranty, 
is a covenant real, which runs with the land, and estops the 
grantor. And wherever the grantor is estopped, all claiming 
under him are estopped also. Fairbanks v. Williamson, 7 
Greenleaf, 96. 


10. (By extent of execution.) The extent of an execution raises 


an estoppel, as mnch as if the conveyance were made by deed. 
db. 


11. (In replevin.) In replevin of a horse, the defendant pleaded 
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property in one G. and denied the title of the plaintiff; who 
replied that G.’s title was by sale from the defendant, after which 
the defendant again sold and delivered the horse, with warranty, 
to the plaintiff, who knew nothing of the prior sale; and relied 
on this by way of estoppel. On demurrer it was held, that the 
defendant was not estopped to set up the title of G against the 
plaintiff; and that the replication was ill. Boies v. Witherell, 
7 Greenleaf 162. 

12. (By attachment.) A plaintiff having caused goods to be 
attached and returned as the property of the defendant, is not 
thereby estopped from showing that they were the property of 
another. Lvomis v. Green, 7 Greenleaf, 388. 

See Conveyance, 2; Surety. 

EVIDENCE. 

1. (Limitation.) In an action of ejectment by the people for the 
recovery of lands, proof that the premises claimed were vacant 
and unoccupied, within the period necessary to be shown to 
establish an adverse possession against the people, is prima 
facie sufficient to entitle the plaintiff to a recovery. Wendell v. 
The People, 8 Wend. 183. 

2. (Justice’s certificate of a judgment.) ; A certificate of a justice 
of the peace of a judgment and execution issued by him, is 
evidence as well for himself, as for the plaintiff in the execu- 
tion, in an action of trespass for selling property by virtue of 
such execution. Maynard v. Thompson and Huntley, 8 Wend. 
393. 

3. (Justice’s certificate.) Such certificate may be granted after 
the expiration of office of the justice; and it seems that an 
action would lie for a false certificate, the same as if granted 
by him while in office. 1b. 

4. (Presumption of time of delivery of a bond.) Where a bond for 
the faithful performance of the duties of a collector of tolls was 
given to the canal commissioners bearing date on the first day 
of June, with a certificate of the sufficiency of the sureties in- 
dorsed thereon by a public officer, under date of the 25th of 
June, it was held, that the admissions of the canal commission- 
ers that they presumed that the bond was not delivered to, or 
accepted by them until after the indorsement of the certificate 
of approval, was not sufficient to repel the legal presumption 
that the bond was delivered and accepted on the day of its date, 
when the admission was accompanied with the declaration that 
they had no recollection as to the time when the bond was de- 
livered. Seymour v. Van Slyck, 8 Wend. 403. 
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5. 


6. 


~! 


D 


10. ( Admissions.) 


(Proof of execution of ancient deeds.) Where witnesses to 
ancient writings and deeds are dead, and such a period of time 
has elapsed since the execution of the instruments that no per- 
son can be presumed to be living who can testify to the hand- 
writing of the party or witnesses, evidence by a witness verify- 
ing the signatures of the parties and witnesses is admissible, 
although his knowledge of the genuineness is derived solely 
from an inspection of other ancient writings having the same 
signatures, which have been treated and preserved as muniments 
of title to estates. Jackson v. Brooks, 8 Wend. 426. 

(Recital in a bond, when evidence of the fact.) The recital in 
a bond to A that the obligee had sold and conveyed to the ob- 
ligor certain lands, is not evidence of such conveyance, where 
it is not shown that the bond was ever in the possession of the 
obligee ; but a recital by an obligor in a bond executed by him, 


that he had conveyed certain premises, is sufficient evidence of 
the fact of conveyance. Jb. 


. (Execution is proof of officer’s interest in goods seized.) Ina 


suit by a constable against a stranger for taking goods seized by 
virtue of an execution, the production of the execution without 


the judgment is sufficient to support the action. Spoor v. Hol- 
land, 8 Wend. 445. 


. (Officer’s return is evidence for him.) It seems, in an action 


by an officer for the taking of goods levied on by him by virtue 
of an execution, that his indorsement upon the execution of the 


property levied upon, is proper evidence to identify such pro- 
perty. Jb. 


. (Records. Admissions.) Evidence resting in records cannot 


be supplied by proof of admissions of the party sought to be 
affected by such evidence, of the existence of the facts appear- 
ing by such records. Welland Canal Co. v. Hathaway, 8 
Wend. 480. 

The admissions of a party are competent 
evidence only where parol evidence of the fact sought to be 
shown by such admissions would be competent. Jb. 


11. (Subscribing witnesses.) Proof that one of two subscribing 


witnesses to a deed removed from the State thirty years before 
trial, and that the other has not been heard from for thirty-seven 
years, is accounting sufficiently for the absence of such wit- 
nesses; and on proof of the handwriting of one of the wit- 
nesses and of the grantor, the deed may be read in evidence. 
Jackson v. Chamberlain, 8 Wend. 620. 


12. (Admissions of assignor of note.) In an action on a note pay- 
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able to A. B. or bearer, transferred and suit brought by the 
assignee, evidence of declarations or admissions made by the 
payee, while the holder and owner of the note, in discharge of 
the drawer, is inadmissible. Whitaker v. Brown, 8 Wend. 
490. 

13. The payee is a competent witness and should be produced to 
prove the defence set up. Jb. 

14. (Declarations of vendor.) The rule of evidence laid down in 
Hurd v. West, 7 Cowen, 752, that the declarations of a vendor 
of personal property, though before sale, are not evidence against 
the vendee, and that the vendor must be called as a witness, 
confirmed, and the note of the reporter in the case of Austin v. 
Sawyer, 9 Cowen, 39, intimating that the latter case overruled 
the former, corrected. Jb. 

15. (Examination of witness.) A witness who has preferred a 
complaint for felony, and who, on the prisoner being brought 
before the magistrate was examined, and his examination re- 
duced to writing, is not bound, when testifying on the trial, to 
answer as to the evidence given by him, on making his com- 
plaint, and on his examination before the magistrate. Bellinger 
v. The People, 8 Wend. 595. 

16. (Examination of witness.) It seems also that a witness is 
not bound to answer as to matter reduced to writing by himself 
or by another and subscribed by him, until after the writing 
has been produced and read or shown to him. Jb. 

17. (Proof of former testimony of witness.) An examination of a 
witness, taken on a prisoner being brought before a magistrate, 
is not admissible in evidence until duly proved by competent 
testimony, that it is the same as when sworn to. Jb. 

18. (Assignment of a mortgage proved to be for security.) Parol 
evidence is admissible to shew that an assignment of a mortgage 
absolute in its terms, is a mere*security for the performance of 
acontract. Gilchrist v. Cunningham, 8 Wend. 641. 

19. ( Witness’s former testimony.) A witness is not bound to an- 
swer as to how he testified on a fomer trial relative to the mat- 
ters in question, if he objects to the inquiry. Mitchell v. Hin- 
man, 8 Wend. 667. 

20. (Examination of witness as to written documents signed by him.) 
A witness upon the voir dire, may be examined respecting con- 
tracts, records or documents not produced at the trial, so far as 
relates to his interest inthe cause. Miller v. Mariner’s Church, 
7 Greenleaf, 51. 

21. (Member of eleemosynary corporation.) A member of an elee- 
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mosynary corporation who is its surety for the payment of a debt 
not in controversy in the suit on trial, is not on that account an 
incompetent witness for the corporation. 0. 

22. (Member of an eleemosynary corporation.) A member of an 
eleemosynary corporation, having no pecuniary interest, is a 
competent witness, in a suit in which the corporation is a party. 
Semble. Ib. 

23. (Interest of witness.) In an action for contribution, between 
the sureties of a collector of taxes, for money, paid by one of 
them without suit, the town treasurer is a competent witness to 
prove the collector’s delinquency. Nason v. Reed, 7 Greenleaf, 
22. 

24. (Appropriation of payments on two bonds.) Where the col- 
lector of a town had given bond with sureties, conditioned for 
the faithful collection of the town taxes; and afterwards had 
given another bond, with other sureties, for the faithful collection 
of a school-house tax ; after which he paid over a large sum of 
money to the treasurer, taking his receipt, in which he promised 
to account for that sum to the town; it was held, in an action 
for contribution between the sureties on the first bond, one of 
whom had voluntarily paid the amount of an alleged delinquen- 
cy,—that parol testimony was admissible to prove that the sum 
thus paid included the amount of the school-house tax, which 
had accordingly been paid over by the treasurer, by direction of 
the collector ; and that therefore the deficiency existed only in 
the first bond. Jb. 

25. (Proof of marriage.) nan indictment for lewd cohabitation, 
adultery, or bigamy, the prisoner’s confession of the fact of his 
marriage, if the marriage was in another state or country, is 
sufficient proof of the fact. Cayford’s case, 7 Greenleaf, 57. 

26. And it seems that such evidence might be received if the mar- 
riage were in this state. Sed quare. Ib. 

27. (Proof of tenancy under a third party having title.) The hus- 
band of the tenant in a real action, having entered under the 
title of J. C. who was the true owner, afterwards conveyed the 
premises to the demandant in fee, and then died: the tenant 
pleaded that she was not tenant of the freehold, but was merely 
tenant at will to J. C.; whose title was traversed by the demand- 
ant; and it was held, that the plea was maintained by proof of 
the better title of J. C. without any evidence of actual attorn- 
ment. Ware v. Wadleigh, 7 Greenleaf, 74. 

28. ( Written contract of witness inconsistent with his testimony.) 
Where a witness testified to certain facts, which were contrary 
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to his own admissions in a written contract made by him with 
the adverse party ; it was held, that such party might read this 
contract in evidence to impeach his testimony, without first 
calling the subscribing witness thereto ; the witness on the stand, 
who signed the contract, testifying that the signature was his 
own. Drew v. Wadleigh, 7 Greenleaf, 94. 

29. (Forgery.) An indictment for forgery with intent to defraud 
A, is supported by proof of intent todefraud A and B. Veazie’s 
case, 7 Greenleaf, 131. 

30. ( Office copies of deeds.) Office copies of deeds of conveyance, 
to which he who offers them is not a party, are in all cases ad- 
missible in proof of title. And where such office copy was re- 
jected, though the party then produced, proved, and read the 
original, yet the verdict, being against him, was for this cause 
set aside. Woodman v. Coolbroth, 7 Greenleaf, 181. 

31. (Instructions of the jury to omit a part of deposition.) Where, 
at atrial by jury, certain depositions were objected to by one 
party, but were used by consent, upon condition that the judge 
should direct the jury what parts of them to disregard as inad- 
missible; and no such direction was in fact given; but the 
judge, before the jury retired, offered to give them further in- 
structions on any point which either party might desire; yet 
none were desired ; it was held, that this silence of the party 


amounted to a waiver of any objection to the testimony. Bulkly 
v. Woodsum, 7 Greenleaf, 204. 


32. (Parol proof of attachment on a writ never returned.) In an 
action of replevin against the sheriff, for goods attached by him 
under a writ, which had never been returned, the suit having 
been settled by the parties, it was held, that he might prove the 
attachment by parol. Frost v. Shapley, 7 Greenleaf, 236. 

33. (Presumption of payment by administrator to heirs.) In an 
action on an administrator’s bond, to compel him to account 
for and pay over the amount of a private debt due from him to 
the intestate, the lapse of more than twenty years since the 
date of the bond affords no ground for the presumption of pay- 
ment to the heirs, because such payment, without a previous de- 
cree of distribution, would be a violation of his duty, which the 
law will not presume. Neither does the presumption arise that 
the debt was forgiven by the intestate; for gifts as well as 
wrongs, are not to be presumed. Potter v. Titcomb, 7 Green- 
leaf, 302. 

34. (Presumption of payment, on what bonds it may arise.) The 
presumption of payment, arising from the lapse of twenty years, 
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does not seem applicable, except in cases of bonds or other con- 
tracts for the payment of money, &c. or the performance of a 
specific duty, at a fixed time, from which the term of twenty 
years might be computed. Jb. 

35. (Date of writ not conclusive as to time of suing out.) The 
date of a writ is not conclusive evidence of the time when it 
was sued out, so as to affect a plea of the statute of limitations. 
Johnson v. Farewell, 7 Greenleaf, 370. 

36. (In mitigation of damages for destroying buildings.) In an ac- 
tion of trespass for demolishing certain dwelling houses, it was 
held incompetent for the defendant to prove, in mitigation of 
damages, that they were occupied as houses of ill fame. 10. 

37. (Burthen of proof in case of confusion of goods.) Where one 
has wilfully confounded his own goods with others of the same 
kind belonging to a stranger, and would reclaim them by law, 
the burden of proof is on himself, to distinguish his own goods 
from those of the stranger. Loomis v. Green, 7 Greenleaf, 386. 

38. (In mitigation of damages for cutting down timber trees.) In 
an action of trespass for breaking and entering the plaintiff’s 
close, and cutting and taking away a large quantity of his tim- 
ber trees, it is not competent for the defendant, in mitigation of 
damages, to prove that the estate is made more valuable by his 
labor and expense in opening the forest and making improve- 
ments. Jb. 

39. (Parol testimony in case of ambiguity or illegibility.) Where 
the meaning of the parties to a written contract cannot be col- 
lected from the instrument itself, by reason of its ambiguity, or 
illegibility; it seems that parol evidence of the acts of the par- 
ties, contemporaneously with and immediately after the execu- 
tion of the instrument, is proper for the consideration of the 
jury. Haven v. Brown, 7 Greenleaf, 421. 

40. (Subsequent declarations of an agent who made a contract.) 
The subsequent declarations of a general agent, touching a 
contract he has entered into in the name of his principal, being 
made to a stranger, cannot be received to affect the rights of 
the principal already acquired. Jb. 

41. ( Purol testimony that a deed absolute on its face is a mortgage.) 
Parol proof to show that a deed of conveyance, absolute on its 
face, was intended only as a security for money lent, is not ad- 
missible. ale v. Jewell, 7 Greenleaf, 435. 

42. (Subscribing witness.) In an action on a promissory note pur- 
porting to have been witnessed, and the issue was whether 
E. whose name appeared on the note as a subscribing witness, 
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had actually witnessed the note, the defendant will not be al- 
lowed to show that D. a former holder of the note, had forged 
another note with the name of E. thereto as a subscribing wit- 
ness, for the purpose of raising a presumption that D. had also 
forged the note in question; such evidence not being relevant 
to the issue. Keith v. Taylor, 3 Vermont, 153. 

43. (Subscribing witness.) Neither is it relevant to the issue for 
the defendant to prove that D. wrote the body of the note in 
suit; such ct having no tendency to prove that he also wrote 
the name of D. as a subscribing witness. Jb. 

See Acrions Rear, 2; Contract, 8; Conveyance, 6; Jupe- 
MENTS AND Executions, 6; Insurance, 2, 6,8; Ousrer ; 
Peas anp Pieapine, 13; Sate or Cuarrens, 6,8; Town- 
Orricers. 

EXCEPTIONS. 

( To rejection of award of referees.) If the court below impro- 
perly reject a report of referees appointed by a rule of court, 
the remedy is by exceptions regularly filed and allowed. If the 
defendant, after the report is rejected, plead to the action, and 
the cause is brought up by appeal from a judgment rendered 
upon the pleadings or verdict, no question is open respecting 
the report. Vance v. Carle, 7 Greenleaf, 164. 

See Practice. 

EXECUTORS AND ADMINISTRATORS. 

1. (Plene administravit.) A judgment against administrators 
upon a bond and warrant of attorney, executed by them, does not 
bind the estate of the intestate, so that it can be taken upon an 
execution issued thereon ; nor can such judgment be pleaded by 
the administrators in support of a plea of plene administravit, 
preter, &c. Pinney v. Adm’rs. of Johnson, 8 Wend. 500. 

2. (Set-off.) In a suit by an administrator for a debt created 
since the death of the intestate, the defendant cannot set off a 
debt due to him from the intestate. ry v. Evans, 8 Wend. 
530. 

3. (Joinder of counts.) An administrator or executor may join 
in the same declaration counts on promises to himself, with 
counts on promises to the intestate or testator; the rule being 
that counts may be joined whenever the money recovered will 
be assets. Jb. 

4. (Debt due to the estate from an administrator.) In order to 
compel an administrator, on his official bond, to pay the amount 
of a debt due from him to the intestate, it is necessary that he 
should first be charged with the amount, in an administration 
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account, by a decree of the Judge of Probate. Potter v. Tit- 
comb, '7 Greenleaf, 302. 

. (Bond of ancillary administrator.) In an action on an admin- 
istrator’s bond, brought in Maine for the benefit of the heirs at 
law there, it was held to be no good objection, in arrest of judg- 
ment, that the intestate was a foreigner, having a foreign dom- 
icil at the time of his death, and that the administrator in Maine 
was therefore accountable to the administrator abroad for the 
assets, if any, in his hands. Jb. 

6. (Examination of executor on oath.) The Judge o, Probate has 
power, by Maine Stat. 1821, ch. 51, sec. 23, 24, to call before 
him and examine under oath as well the executor or admin- 
istrator of an estate, when suspected and charged by the heir 
with embezzlement of the property, as any other person en- 
trusted with property by the executor or administrator. O’Dee 
v. McCrate, 7 Greenleaf, 467. 

. (Examination of executor on oath.) The lapse of thirty years 
since the transactions inquired into, is no bar to such examina- 
tion. Jb. 

- (Examination of executor on oath.) And such executor may 
be held to answer under oath respecting the existence of the 
will, his appointment as executor, the nature and value of the 
estate of which the testator died possessed, and any facts rela- 
tive to his administration, and the existence of any muniment 
touching the estate; but not respecting any conveyance of 
real estate to him in trust, by the testator, prior to his decease. 
Ib. 

. (Must join to convey trust lands.) When lands are conveyed 
by will to three persons in trust, and to the survivors and sur- 
vivor of them, and the same three are made executors, all, liv- 
ing, must join in a conveyance, in order to pass the title. Wil- 
liams v. Murray’s adm’r. 3 Vermont, 190. 

10. (Sole executor.) One of these, acting as sole executor, cannot, 

by virtue of that authority, convey the title. 1b. 

11. (Deed by, without title.) The representations of such sole 
executor, that he had power, as such, to convey the title of his 
testator, when he had no such power, operates as a fraud upon 
the grantee, the purchaser by quit claim deed, by reason of 
which the court will decree the securities for the purchase 
money to be delivered up to be cancelled. Jb. 

See Bonn, 3; Evivence, 22; Surery. 

EXEMPTION FROM ATTACHMENT. 

(Printing press and types.) A printing press and types, and other 
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instruments used in printing, are not exempt in Vermont from 
attachment on mesne process or seizure on execution. Spooner 
v. Fletcher, 3 Vermont, 133. 

EXTENT. 

1. (Return of notice to debtor.) It is essential to the validity of 
the return of an extent in Maine, that it should show that the 
debtor was duly notified to choose an appraiser. Means v. Os- 
good, 7 Greenleaf, 146. 

2. (Return of notice to debtor.) If it does not, the officer will not 
be permitted to amend it, if a third person has in the mean time 
acquired a vested right in the land. Jb. 

FEME COVERT. See Cuancery, 10, 11. 

FIXTURES. 

(Machinery in a factory.) Where the owner of a wool-carding 
factory sold and conveyed it, with all the machinery, and at the 
same time took from the vendee a mortgage deed of the same 
premises to secure the payment of the purchase money, and the 
vendee entered, and remained in possession, it was held that 
the machinery, which was connected with the building in which 
it was worked only by a band, but could not be taken out of the 
building without being first taken in pieces, was personal pro- 
perty, and liable to attachment at the suit of a creditor of the 
vendee, notwithstanding the mortgage. Tvubias v. Francis, 3 
Vermont, 425. 

FOREIGN ATTACHMENTS. 

( Trustee having charged himself, not reexaminable on scire facias.) 
A trustee who has once been examined and charged as trustee 
in the original suit, cannot be again examined on scire facias, 
even to correct an error in the judgment upon his former dis- 
closure. Taylor v. Day, 7 Greeuleaf, 129. 

FORMER JUDGMENT. See Esrorret, 1 —4. 

FRAUDS, STATUTE OF, 

1. (Sule of timber trees to be cut down.) A sale of timber by parol, 
to be cut down and carried away by the vendee, seems not to 
be within the statute of frauds. Eirskine v. Plummer, 7 Green- 
leaf, 447. 

2. ( Consideration need not be stated.) It is not required by the Ver- 
mont statute for the prevention of frauds and perjuries, that the 
consideration of a written promise to answer for the debt, default 
or miscarriage of a third person, shall appear in writing. Smith 
v. Ide, 3 Vermont, 290. 

See Conveyance, 4. 
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FRAUDULENT CONVEYANCE. 

1. ( Voluntary conveyance.) A voluntary conveyance not actually 
fraudulent as relates to the grantee, may become valid by matter 
ex post facto, as by a purchase for valuable consideration, or by 
the marriage of the grantee, if a feme; marriage, if the convey- 
ance forms an inducement thereto, renders the conveyance 
valid not only as against a subsequent purchaser, but against 
the creditors of the grantor. Wood v. Jackson, 8 Wend. 9. 

2. W.S. devised certain lands to the children of his daughter 

M. W. who were minors, living with their parents; but the 

will being defectively executed, and inoperative, was never 

proved. Afterwards the heirs at law undertook to settle the 
estate agreeable to the will, without administration; and accord- 
ingly M. W. with S. W. her husband released all right in the 
land to the executors, who at the same time conveyed it to the 
children; a large debt due from S. W. to the deceased being 
also extinguished. It was held, that this conveyance was good 
against the prior creditors of S. W. who subsequently extended 
an execution on his life estate in the land. Wilson v. Ayer, 7 


‘ 


Greenleaf, 207. 


———— SS 


3. (An absolute deed intended as a mortgage.) The giving of an 
absolute deed, without taking back a writing of defeasance, 
when the deed is intended only as security to the grantee, is, 
when the grantor is in debt, evidence of fraud, and should be so 
considered unless it satisfactorily appears that there was some 
valid reason for transacting the business in that way. Gibson 
v. Seymour, 3 Vermont, 565. 

4. (Proof of other fraudulent deeds between the same parties ad- 
misstble.) In an action of ejectment by one who claims under 
a deed alleged to be fraudulent for want of consideration, the 
defendant will be allowed to prove that the plaintiff has subse- 
quently received from the grantor other deeds of other lands 
without paying any consideration therefor. Such facts show 
the amount the plaintiff has received from said grantor, which 
may be presumed, prima facie, to be in payment of his claims 
against the grantor. Jb. 

See Execurors anp Apministrators, 1]. 

GUARANTY. 

1. (Cuntinuing guaranty.) In the case of a continuing guaran- 
ty, given for whatever goods may be delivered from time to time, 
limited only in its general amount, but not in the duration of 

the term for which it is to stand, notice of its acceptance is as 

necessary, as it is in the case of one given for a specific debt, 
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to be contracted at one time. Tuckerman v. French, 7 Green- 
leaf, 115. 

2. (Creditor must take usual legal steps.) The essence of the 
engagement of a guarantor of a pre-existing debt, is that the 
debt shall be paid if the creditor shall take the usual legal steps 
to secure it, or to render the principal debtor’s liability absolute. 
But where the original debt was due and payable and absolute 
before the guaranty was given; or where the rights of the 
creditor of an indorsed note or bill of exchange have become 
absolute against all the parties chargeable upon it: or where 
from the absolute character of the debt guarantied, nothing of 
a preliminary nature on the part of the creditor is by law re- 
quired, to perfect his rights; demand and notice are not essen- 


tial to the maintenance of an action against the guarantor. 
Reed v. Cutts, 7 Greeenleaf, 186. 

HUSBAND AND WIFE. 

1. (Supplies to the wife.) Where a husband professes to provide 
for his wife, who lives apart from him, it is incumbent upon a 
party who has been expressly forbidden to give credit to her, 
in order to render the husband liable for subsequent supplies, 
to show affirmatively and clearly that the husband did not sup- 
ply her with necessaries suitable to her condition. Mott v. 
Comstock, 8 Wend. 544. 

2. (How husband may supply the wife.) Where the wife, when 
furnished with provisions in large quantities, sells them, the 
husband is excused in adopting the mode of providing for her 
by sending her meals to her, if the supply be abundant and of 
good quality. Jb. 

IMPEDING JUSTICE. 

1. (Defendant gets possession of the writ.) Where one against 
whom a suit was brought, procured the writ from the justice 
and refused to return it to him, whereby further proceedings in 
the suit were prevented, it was held, that the act was not an 
offence under the statute against impeding a public officer in 
the execution of his office. State v. Loveit, 3 Vermont, 110. 

2. To constitute an offence against that statute the impediment or 
hindrance must be while the officer is in the actual discharge of 
the duties of his office: and an act, which may in its remote 
consequences, only, prevent the officer from doing his official 
duty, is not provided against by the statute. Jb. 

3. (Charging the intention in the indictment.) In order to consti- 
tute an offence, at common law, against public justice, the act 
must be done with an intent to prevent the course of justice; 
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and when a particular bad intention, accompanying the act, is 
necessary to constitute it a crime, such intention should be 
charged in the indictment. Jb. 

INCORPORATED COMPANIES. 

(Proof of charter.) The fact of a party entering into a contract 
with an association and giving a receipt to such association in 
the name by which it is known, does not estop such party from 
denying that such association is a body corporate, or relieve 
the association from proving themselves a corporation when 


they sue as such. The Welland Canal Co. v. Hathaway, 8 
Wend. 480. 


INDICTMENT. 

1. (Directors of a turnpike corporation.) Where, by an act of 
incorporation of a turnpike road and bridge company, it was 
made the duty of the president and directors to keep the road 
in repair, and the neglect to do so was declared a misdemeanor 
in the president and individual directors for the time being, it 
was held, that an individual director might be indicted for such 
neglect, either separately or jointly with his co-directors, and on 
conviction might be punished separately, although the board of 
directors consisted of seven members, and the concurrence of 
a majority was necessary to the doing of acorporate act. Kane 
v. The People, 8 Wend. 203. 

2. ( Turnpike directors.) When the road is out of repair, prima 
facie, all the directors are liable; those, however, who have 
done their duty, and were prevented from complying with the 
act by the omission of others to do their duty, may show the 
facts of the case in exoneration of themselves. Jb. 

3. ( Turnpike directors.) Under such an act the offence is set 
forth with sufficient certainty by reciting the substance of the 
statute imposing the duty, averring the company to be in exist- 
ence as a body corporate, and that they have erected gates and 
exacted toll, without formally alleging the road to have been 
made and completed, and adding that the defendant was a 
director, that he had notice of the road being out of repair, 
and had been guilty of a neglect of duty in the premises. Jb. 

4. (Contra formam stat.) Although two statutes are set forth in 
the indictment, it is not necessary to allege the offence to have 
been committed contra formam statutorum, where it is wholly 
created by one of the statutes, and the second merely makes 


some alterations in the first, without affecting the offence. 
Ib. 
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5. (Turnpike directors.) A count in an indictment charging a 
party with neglect of duty as a director of a road and bridge 
company, after the company had been formed into two distinct 
companies, viz. a road and bridge company, is bad; but if 
there be also a count charging him as a director of the road 
company, and there be a general verdict of guilty, judgment 
may be rendered upon the last count; the law in criminal cases 
varying from civil cases in this particular. 6. 

6. (Offence of the same nature in two different counts.) Vt cannot 
be objected in error, that two or more offences of the same 
nature, upon which the same or a similar judgment may be 
given, are contained in different counts of the same indictment ; 
nor can such objection be urged either on demurrer or in arrest. 
Lb. 

. (Two felonies charged in the same indictment ; or two misdemean- 
ors.) In cases of felony, where two or more distinct and sepa- 
rate offences are contained in the same indictment, it may be 
quashed, or the prosecutor compelled to elect upon which charge 
he will proceed ; but such election will not be required to be 
made where several counts are inserted in an indictment solely 
for the purpose of meeting the evidence as it may transpire on 
the trial, the charges being substantially for the same offence. 
In cases of misdemeanor, however, punishable by fine and im- 
prisonment, the prosecutor may join several distinct offences in 
the same indictment and try them at the same time. Jb. 

8. (Construction of turnpike charter.) The fact that a corpora- 
tion, incorporated as a road and bridge company, was by a sub- 
sequent act of the legislature permitted to form itself into two 
distinct companies, one designated as a turnpike road company 
and the other as a bridge company, was held not to exonerate 
the officers of the road company from the penalties imposed by 
the original act, it being manifest that the legislature did not 
intend to relieve them from their liability. 20. 

9. (Liability of turnpike directors.) Nor does an act of the legis- 
lature permitting a turnpike road company to abandon a part 
of their road, discharge the directors from a penalty incurred 
in reference to such part of the road previous to the act author- 
izing the abandonment. Jb. 

10. (Exception that only one instead of two penalties adjudged.) 
Where a party convicted of an offence is subject to two distinct 
and independent punishments, it cannot be alleged for error by 
the defendant that one only of the punishments to which he 
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was liable is adjudged against him; the prosecutor may com- 
plain of such omission but not the party convicted. Jb. 

11. (Sentence to fine, without order of commitment till paid.) A 
judgment that a defendant pay a fine and an award of process 
for the recovery thereof, according to the course and practice 
of the court, is good, although it be not added that the defend- 
ant stand committed until the fine be paid; it is enough if there 
be an award of process to carry into effect the sentence of 
the court. Jb. 

12. (Execution on judgment for a fine.) It seems, that where, on 
conviction, a fine is imposed, either a levari facias or capias ad 
satisfaciendum may issue for its collection. Jb. 

13. (New trial for crimes.) For offences greater than misde- 
meanor, a new trial cannot be granted, whether the accused be 
acquitted or convicted. The People vy. Comstock, 8 Wend. 
549. 

14. (New trial for misdemeanors.) In misdemeanors it seems a 
new trial may be granted where the defendant has been impro- 
perly convicted, but not where he has been acquitted. Jb. 

15. (Perjury.) In an indictment for perjury against a person 
voting at an election, an averment that he was sworn by and 
before the board of inspectors, is a sufficient averment that the 
oath was administered by the board —it seems it would be 
enough to allege that he took the oath before the board, they 
being duly authorized to administer it. Campbell v. The Peo- 
ple, 8 Wend. 636. 

16. (Perjury.) It is not necessary in such case to sét forth the 
whole oath taken by the collector; it is enough to set out the 
part of it in which the perjury is alleged to have been commit- 
ted — as where the prisoner is accused of having falsely sworn 
to his citizenship, only that part of the oath which relates to his 
being a citizen need be set forth. Jb. 

17. (Perjury.) It must appear on the face of the indictment 
that the matter alleged to be false, was material; but such 
materiality need not be expressly averred, when it evidently 
appears on the record. Jb. 

18. ( Perjury.) Where, by an act of the legislature, certain oaths 
are prescribed, and false swearing in taking them is declared 
perjury, and by a subsequent act the original act is amended 
and the forms of the oaths altered, false swearing under the 
amendment is perjury, although it be not so expressly declared 
in the amended act. 6. 
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19. (Numerical figures and initial letters.) An indictment is not 
defective merely by its being written with the usual initials and 
numerical figures for dates, as A. D. 1830, when the same are 
plainly legible. Stale v. Hodgeden, 3 Vermont, 481. 

20. (Invasion of private property.) A mere invasion of private 
property, without a disturbance of the peace, is not an indicta- 
ble offence; but is a private injury only, for which an action 
of trespass lies. State v. Wheeler, 3 Vermont, 344. 

21. (Killing a beast.) An indictment will not be sustained for 
‘feloniously, maliciously, mischievously and wickedly killing a 
beast,’ the property of another; and after conviction on such 
an indictment, the judgment will be arrested. 10. 

See Evipence, 28. 

INFANTS. 

1. (Affirming contract when of age.) Where A, an infant, a short 
time before he became of age, purchased land, and executed 
his notes and a mortgage to secure the purchase money, 
two days afterwards, in consideration of these notes being given 
up to him, executed a quit-claim deed of the premises to the 
person of whom he had purchased, who went immediately into 
possession, and he and his grantees remained in possession 
several years, before A intimated any intention to disaffirm the 
contract, it was held, in an action of ejectment brought by A, 
after having arrived at full age, against the person in possession, 
that A could not affirm the deed which conveyed the land to 
him and avoid the mortgage executed by him to secure the 
consideration money. Bigelow v. Kinney, 3 Vermont, 353. 


and, 


rw) 


- (Must avoid controct within reasonable time on coming of age.) 
That, as the quit-claim deed was voidable only by the infant, on 
his coming of age, he ought, if he meant to avoid it, to have 
given notice of disaflirmance, or otherwise have rejected the 
contract, within a reasonable time after he became of age; and, 
not having done so, he was presumed to have affirmed the quit- 
claim deed, and, therefore, was not entitled to recover. Jb. 

INSURANCE. 

1. (Policy in blank.) Where a policy of insurance is executed 

in blank thus, ‘By the Niagara Insurance Company, Silas E. 

Burrows, on account of do make insurance, and cause 

to be insured, lost or not lost, upon the body, tackle, &c. 
of the good American brig, called,’ &c. it seems that the policy 
may be filled up by the holders with the names of the persons 
intended to be insured, or with the words ‘ whom it may concern,’ 
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and that extrinsic evidence may be given of the person so in- 
tended to be insured. Turner v. Burrows, 8 Weud. 144. 

2. (Policy in blank.) Evidence that a policy thus executed in 
blank is deemed by insurance companies and the commercial 
community equivalent to a policy for account of whom it may 
concern, is inadmissible. Jb. 

3. It is not the duty of a ship’s husband, as such, to insure a ves- 
sel; and neither he nor part owners who insure the interest of 
their co-owners in a vessel without express authority, can re- 
cover the premium paid by them. Jb. 

4. (Ratification of policy.) \t seems, that an insurance effected 
by a joint owner upon the interest of his co-owner in a vessel, 
although done without authority, if subsequently ratified by the 
party to be benefited, may be enforced against the insurer; but 
if such insurance of the vessel was coupled with an insurance 
on the freight and cargo also, and the party effecting the in- 
surance intended the whole as a joint adventure, he is not 
liable to his co-owner for his proportion of the moneys obtained 
from the insurer on the loss of the vessel, unless the co-owner 
consents to participate with him in the whole transaction. Jb. 

5. (On cargo and proceeds.) Where goods are shipped for a 
voyage, and a policy is effected upon the goods out and upon 
the proceeds thereof home, the identical goods composing the 
outward cargo, brought home in the return voyage, will not be 
considered as included in the words proceeds home, nor covered 
by the policy. Dow v. Whetten, 8 Wend. 160. 

6. (On cargo and proceeds, usage.) It is competent, however, 
for the assured to show by parol proof that by the known usage 
of trade, or by use and practice, as between assurers and as- 
sured, the word proceeds, thus inserted in a policy is understood 
to include the identical goods, if brought back in the return 
voyage. Ib. 

7. (On cargo and proceeds, usage.) Where such proof was offer- 
ed and rejected, and a judgment reversed and a venire de novo 
awarded to enable the party to give his proof, the costs of revers- 
ing the judgment were ordered to abide the event of the cause, 
the court doubting whether such usage could be proved. Jb. 

8. (Slip not admissible to control policy.) The slip or application 
for insurance is inadmissible in evidence to show the inten- 
tion of the parties. In a court of law it is proper evidence only 

to show a misrepresentation ; in equity it may be used to cor- 

rect the policy. Id. 
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INTEREST. 


1. (Advance.) A merchant or manufacturer whose uniform cus- 
tom it is, after a limited period of credit, to charge interest upon 
articles sold or manufactured by him, may charge interest ac- 
cordingly to those who are in the habit of dealing with him with 
a knowledge of such custom. Read v. Mc Alister, 8 Wend. 
109. 

2. The law does not allow interest upon interest, even where a 
promissory note is made, payable with interest annually. Doe 
v. Warren, 7 Greenleaf, 48. 

JOINTURE. 

1. (Marriage articles.) Where marriage articles were entered 
into with a female, an infant, not conveying an estate of free- 
hold to secure the settlement, but making provision for the pay- 
ment of an annuity, after the decease of the husband to the 
wife during widowhood; which articles, after the decease of 
the husband, were considered as invalid, by reason of the in- 
fancy of the wife at the time of the entering into of the same as 
well by the widow as by the executor to whom the estate of 
the husband was devised in trust, and the latter, upon the as- 
sumption of the invalidity of the marriage articles for several 
years paid the one third of the rents, issues, and profits of the 
estate to the widow as and for her dower, and by other acts 
acknowledged her right of dower; it was held, upon his subse- 
quently refusing, after the remarriage of the widow, to pay over 
the one third of the rents, &c., that he was concluded by his 
acts, and an account of the moneys received by him was direct- 
ed to be taken and stated by a master. McCarter v. Teller, 8 
Wend. 267. 

. Whether a provision made by a marriage settlement, to continue 
only during widowhood, allowing the non-age of the wife to be 
no objection, is such a provision as to entitle the party represent- 
ing the heir to set it up as an equitable bar to a demand of 
dower, quere. Ib. 

3. In this case marriage articles, or an antenuptial contract, was 
entered into between Philip Jacobs of the one part, and Eliza- 
beth Brown, an infant, acting with the approbation and assent 
of her guardian, of the other part. By the articles, the husband 
covenanted, that after his death, out of his estate, his heirs, &c. 
should pay to the wife #1200 annually, for so long a time as 
she should remain his widow, and in case of her re-marriage, 
that $1000 should be paid to her; which sums were declared 
to be settled on her in lieu of dower, and were agreed to be 
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paid upon the condition that the wife should remain chaste, and 
that she should not contract a debt above $20, without the 
knowledge and consent of her husband. Nineteen months after 
the marriage, the husband made his will, bequeathing to his 
wife $6900, to be received by her at her election in lieu of 
dower and also in iieu of all other claims under the marriage 
articles, she to signify her election in 30 days. The husband 
died in October, 1815. ‘T'wo of the executors and trustees, one 
of whom was a counsellor at law, were of opinion that the 
marriage articles were invalid, by reason of the infancy of the 
wife at the time of the execution of the same, and that she 
therefore was entitled to dower in the real estate of her husband, 
which opinion was communicated to the wife, and she, by agree- 
ment with the acting executor, cancelled the marriage articles 
in her possession, and gave notice within the thirty days speci- 
fied in the will, that she elected to take her dower. The act- 
ing executor then commenced to pay to her, and continued to 
pay to her and to her second husband, she having married again 
in February, 1821, the one third of the rents, issues and pro- 
fits of the real estate, as and for her dower in such estate, until 
the Ist November, 1821, when having been advised that the 
marriage articles were binding, notwithstanding the nonage of 
the wife at the time they were entered into, he refused to make 
any further payments, alleging that the articles were a bar to 
the right of dower, and that by the second marriage the widow 
had forfeited the provisions made for her by the same. The 
widow and her husband thereupon filed a bill in chancery, pray- 
ing that the executor might account for, aud pay over to them 
the one third of the rents, &c., received by him, and that a re- 
ceiver might be appointed to receive the one third of such rents 
as should thereafter become due. In addition to the above 
facts, it appeared by the pleadings and proofs that after the 
death of Jacobs, and previous to the Ist November, 1821, the 
acting executor had united with the widow in various applica- 
tions to the chancellor respecting the management of the estate 
in which the right to dower was asserted, and that such executor 
had paid to the widow a sum in gross, in lieu of dower, in cer- 
tain property taken by the corporation of New York for a street, 
the value of which had been paid to him.. The cause was 
heard before the vice chancellor of the first circuit, who decreed 
an account, and ordered a reference to a master to take and 
state the same; the decree thus made was affirmed by the chan- 
cellor on appeal to him, and by the court for the correction of 
errors on appeal from the decisions of the chancellor. Jb. 
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JUDGMENTS AND EXECUTIONS. 


1. 


i) 





(Reversal of judgment after levy of execution.) Where lands 
are sold under an execution, on a judgment subsequently re- 
versed, the fact of the owner receiving the surplus of the avails 
of the sale after satisfying the execution will not, it seems, be 
considered such an acquiesence in the sale as to prevent his 
setting up his title, if the owner did not, by any act of his, en- 
courage the purchaser to bid at the sale. Wood v. Jackson, 8 
Wend. 9. 


. (Seizure on execution of mortgagor’s interest in a chattel.) The 


mortgagor of a chattel having the right of possession for a defi- 
nite period, has an interest which may be sold by execution ; 
the purchaser acquires the right of possession and the absolute 
ownership, subject to the incumbrance. ,Builey v. Burton, 8 
Wend. 339. 

(Purchaser at sheriff’s sale.) A purchaser of lands at a 
sheriff’s sale, under a judgment and execution, since the statute 
requiring deeds to be recorded, will hold the same, although 
the defendant in the execution had, previous to the judgment, 
sold:and conveyed the lands by deed, provided that the deed 
from the sheriff is recorded previous to the recording of the 
deed from the debtor in the execution to his grantee, unless the 
purchaser at the sheriff’s sale, at the time of his purchase, had 
notice of the previous deed. The case of Jackson vy. Post, 9 
Cowen, 120, commented on and explained. Jackson vy. Cham- 
berlain, 8 Wend. 620. 

(Execution on judgment that has been satisfied, is void.) It 
seems, that an execution issued upon a judgment which has 
been paid and satisfied is absolutely void, and not merely void- 
able, and that a purchaser under such execution acquires no 
title. Swan v. Saddlemire, 3 Wend. 676. 


. (A deputy sheriff cannot act as such, and as a magistrate in levy- 


ing an execution.) A dep»ty sheriff, holding a commission of 
the peace, and extending an execution on real estate, cannot 
lawfully administer the oath to the appraisers. Bamford v. 
Melvin, 7 Greenleaf, 14. 

(Return on an execution.) Where the officer, in his return of 
the extent of an execution, states that the appraisement was 
made under oath, but does not refer to the certificate of the 
magistate; the court, in an action between other persons touch- 
ing the title acquired by the extent, will not look beyond the 
officer’s return to take judicial notice of any defect in the ad- 
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ministration of the oath, though apparent on the face of the 
magistrate’s certificate indorsed on the execution. Jb. 
(Satisfaction of an execution.) Where the brother of one of 
several judgment debtors advanced the amount of the execution 
to the officer, in order to obtain the control of it, and to satisfy 
it out of the property of another debtor which was done, the 
brother for whose relief the money was advanced being absent, 
but afterwards approving the act, and reimbursing the money ; 
it was held, that by such payment the execution was satisfied 
and functus officio; and that therefore the subsequent levy was 
void. Stevens v. Morse, 7 Greenleaf, 36. 


. (As to assignment of an execution, in effect, by the mode of levy- 


ing.) In this case the officer delivered up the execution, under 
taking thereby to assign it to the person advancing the money; 
and it was extended on land attached on the original writ; the 
creditor subsequently ratifying this arrangement. But it was 
held, the officer had no authority to make the assignment; and 
that this ratification, even if the execution had remained in force, 
could not so relate back as to defeat a bona fide conveyance 
made after the attachment. Jb. 


9. (Notice of sale of equity of redemption in lands lying in differ- 


ent towns.) If a tract of land mortgaged is situated in more 
towns than one, it is necessary that the sheriff, in making sale 
of the mortgagor’s right in equity of redemption, under Maine 
stat. 1821, ch. 60, should post up two notifications in every 
town where any part of the land is situated. Grosvenor v. Lit- 
tle, 7 Greenleaf, 376. 


10. (Judgments of a superior court are considered valid.) The 


judgments of a superior court are never considered void, and, 
until set aside, they are to be considered as regular judgments 
for every purpose; and it belongs exclusively to such court to 
examine into and decide upon the regularity of its own proceed- 
ings. Walbridge v. Hall, 3 Vermont, 114. 


11. (Liability of nominal plaintiff.) When an original plaintiff is 


sued for what is done under his execution, it is no defence, that 
he had sold the note upon which his judgment was rendered, 
before his suit was brought. Tichout v. Cilley, 3 Vermont, 
Al5. 


See Esropret; Execurors, &c. 5; Pieas anp Prieapine, 10. 
JURISDICTION. 


1. (Judgments without jurisdiction.) Where courts of a special 


and limited jurisdiction exceed their powers, the whole proceed- 
ings are coram non judice, and all concerned in such void pro- 
VOL. IX.—NO. XVIII. 53 
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ceedings are trespassers. Walbridge v. Hall, 3 Vermont, 
114. 

2. (Transfer of suits by statute.) The Vermont act of 1824, 
altering the jurisdiction of the county and supreme courts pro- 
vides that certain cases be removed from the supreme to the 
county court, and that ‘all suits in chancery, all writs of error, 
and suits and appeals, where matters of law are to be litigated, 
which shall be pending in, or returnable to, the supreme court,’ 
shall be retained and tried by said court. It was held, that an 
action pending before the supreme court at the time the act 
went into operation on a case stated and agreed to by the par- 
ties, was not transferred by the act from the jurisdiction of said 
court. Ib. 

3. (Jurisdiction as to amount.) The sum actually appearing to 
be due from the record of a judgment, and not the amount for 
which the judgment was rendered, is the ‘debt or matter in 
demand,’ within the meaning of the statute defining the powers 
of justices of the peace. Southwick vy. Merrill, 3 Vermont, 
320. 

JURY. 

( Wrong instructions to the jury and right verdict.) If a question of 
law has been erroneously submitted to the decision of the jury, 
it seems that the court will not, for this cause alone disturb the 
verdict, if it appears that they have decided it correctly. 
Springer v. Bowdainham, 7 Greenleaf, 442. 

See Actions Rear, 2. Conveyance, 9. Cuarce To Jury. 

JURORS. 

(Prejudiced.) <A juror must have expressed, as well as formed, 
an opinion on the merits of the case, in order to disqualify him 
from sitting. Boardman v. Wood, 3 Vermont, 570. 

LANDLORD AND TENANT. 

1. (Allowance for repairs.) Where a landlord demised premises 
for one year at a specified rent, and agreed that if the tenant 
continued to occupy the premises for seven years at the same 
rent, be would pay him money expended in repairs, to the amount 
of $50, and a sub-tenant surrendered the premises to the land- 
lord fourteen days before the expiration of the seven years, pay- 
ing him the rent up to that day, it was held, that the landlord, 
for the residue of the term, must be considered quasi sub-tenant 
to the original tenant, and that, at the expiration of the seven 
years, he was liable to his tenant for the payment of the $50 
expended in repairs. Benson v. Bolles, 8 Wend. 175. 

2. (Sub-tenant.) A party entering into the possession of lands 
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by the consent or permission of a tenant, will be considered, in 
respect to the rights of the landlord, as substituted in the place 
of the tenant by whose permission he enters. Jb. 

3. (Party presumed to enter under right.) Where a party has 
a legal right to enter into the possession of land, and does in 
fact enter, the law presumes that he entered under such right, 
and not as atrespasser. Jb. 

4. (Right to growing crops.) A lessee of the mortgagor, under a 
lease executed subsequent to the mortgage, is not entitled as 
against the mortgagee to crops growing on the mortgaged pre- 
mises at the time of the foreclosure and sale of the same; and 
the mortgagee becoming the purchaser, may maintain trespass 
against the lessee for taking and carrying away the crops. 
Lane v. King, 8 Wend. 584. 

LEGACY. 

(‘All personal estate’) When a testator gives all his personal 
estate to his wife, and makes no provision for the payment of 
debts, the law makes the debts a lien upon the personal estate ; 
and it operates like his giving her his personal estate, upon con- 
dition of her paying the debts. Dunbar v. Dunbar’s ea’rs. 3 
Vermont, 472. 

LEX LOCI, 

1. (Applies to the essence of the contract, not to the remedy.) The 
lex loci applies only to the interpretation or validity of a contract ; 
and not to the time, mode, or extent of the remedy. Judd v. 
Porter, 7 Greenleaf, 337. 

2. (Insolvent laws only affect remedy.) Therefore a discharge 
under the insolvent laws of another state, of which both the 
parties were citizens, releasing the person from arrest, but not 
impairing the contract itself, cannot avail to effect any remedy 
pursued in Maine. Jd. 

LIEN. 

1. (By attachment, dissolved.) Where the parties, pending an 
action of assumpsit between them, made a settlement of all their 
accounts, by which a balance was found due to the plaintiff, 
for which judgment was entered in his favor by consent; and 
the settlement included some demands for which the writ con- 
tained no proper counts, and some which were not payable till 
after the action was commenced; it was held, that the lien cre- 
ated by the attachment was thereby dissolved in tote, so far as 
the rights of subsequent attaching creditors were concerned. 


Clarke v. Foxcroft, 7 Greenleaf, 348. 
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2. (Altorney’s lien.) Where an attorney claims a lien on a judg- 
ment for his costs, it is not necessary he should give notice 
in person to the judgment debtor. Any notice to him which 
is of a character to obtain credit in ordinary circumstances, 
that the attorney will insist on his lien, will be sufficient and 
binding on the debtor, and he will not be protected by a dis- 
charge afterwards procured from the judgment creditor. Lake 
v. Ingham, 3 Vermont, 158. 

3. (On sheep taken to pasture.) A man who keeps sheep for a 
certain period upon a written contract to have such a sum for 
each, has no lien upon the property for his payment. Cum- 
mings v. Harris, 3 Vermont, 244. 

LIMITATIONS, STATUTE OF. 

1. (Promise to ‘ settle’ is such to pay.) A promise by the maker 
of a note, barred, by the statute of limitations, when called 
upon for payment, to settle the note, is equivalent to a promise 
to pay; and an indorsee may avail himself of such promise, 
although notice of the indorsement to the maker is not shown. 
Pinkerton v. Bailey, 8 Wend. 600. 

2. (Statutes not retrospective.) The limitation to actions of eject- 
ment for dower created by the revised statutes of New York, 
requiring a widow to demand her dower within twenty years 
after the death of her husband, does not apply where the hus- 
band died previous to the revised statutes going into effect. 
Sayre v. Wisner, 8 Wend. 661. 

3. (How a new statute of limitations applies to an existing right.) 
It seems, however, that the limitation will apply to cases of 
previous death, if the action be not brought within twenty years 
after the statute went into effect. Jb. 

4. (Statutes not retrospective.) A statute is never construed to 

operate retrospectively so as take away a vested right. Ib. 

. (Witnessed note payable in specific articles.) A promissory note 
payable in specific articles is not within the meaning of the 
proviso in the statute of limitations of Maine, (1821, ch. 62,) 
by which promissory notes for the payment of money, if attested 
by a subscribing witness, are excepted from its operation. iul- 
man v. Wells, 7 Greenleaf, 25. 

6. (Acknowledgement.) The acknowledgement of a debt by one of 
several joint defendants, is sufficient to take the case out of the 
statute of limitations as to them all. Getchell v. Heald 7 
Greenleaf, 26. 

. (What is the commencement of an action.) The time of the ac- 
tual making of a writ, with an intention of service, is the time 
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when an action is ‘commenced and sued’ within the meaning 
of the Maine statute of limitations (1821, ch. 62,) for it is the 
acquiescence of the plaintiff for six years, that bars him, whether 
it be known to the defendant or not. Johnson v. Farwell, 7 
Greenleaf, 370. 

See Eviprnce, 34; Executors, &e. 7. 

LIMITATION OF ACTIONS. 

1. (Acknowledgement.) An acknowledgement of a debt, in terms 
which admit it to be due, removes the effect of the statute of 
limitations, notwithstanding the debtor assigns his poverty as a 
reason for not paying or giving a new note; while he does not 
deny his liability. Olcott v. Scales, 3 Vermont, 173. 

2. (Debt on judgment.) This principle applies to an action of 
debt on judgment. Ib. 

3. (Fraud.) The statute of limitation does not run against an 
equity founded upon a subsisting trust, nor against an equity 
founded on a fraud, while the person against whom the equity 
is claimed keeps the fraud concealed from the party claiming 
the equity. Payne v. Hathawny, 3 Vermont, 212. 

MARRIAGE SETTLEMENT. See Joinrure. 

MARRIAGE AND DIVORCE. See Evipence, 24, 25. 

MONEY HAD AND RECEIVED. 

(Equivalent to money.) To support an action for money had and 
received, it must appear that the defendant has actually received 
money to the use of the plaintiff, or that he has received what is 
equivalent thereto and accounted for it as such. Burnap v. 
Partridge, 3 Vermont, 144. 

MASTER AND OWNER. See Supping, 1, 2. 

MASTER AND SERVANT. 

(Action for apprentice’s services.) Where an apprentice is em- 
ployed by a third person, without the knowledge or consent of 
his master, the master is entitled to recover the value of his 
earnings against the employer, even though the latter did not 
know that he was an apprentice. Bowes vy. Tibbetts, 7 Green- 
leaf, 457. 

MILLS. 

1. (Flowing roads.) The remedy by complaint, provided by 
Maine Stat. (1821, ch. 45,) for the owner of lands flowed by 
the erection of a mill-dam, does not lie for a town, against one 
who has flowed a town road, the fee still remaining in the 
original owner. For such injury, the remedy is by special 
action on the case. Calais v. Dyer, 7 Greenleaf, 155. 

2. (Flowing where party has an easement or ts tenant for years.) 
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But it seems that it does lie for one who has only a private 
easement in the land ; and also for a tenant for years. Jb. 

MONUMENTS. 

1. (Plun controlled by monuments.) Where the plan and the 
monuments made by the original surveyor of a tract of land, 
do not correspond, the monuments are to be resorted to, in 
order to ascertain the true location. Esmond v. Tarbox, 7 
Greenleaf, Gl. 

2. (Plan controlled by monuments.) And if the monuments were 
made by one surveyor, and the plan drawn by another, and the 
plan alone is referred to in a deed of conveyance, yet the mon- 
uments govern and control the plan. Jd. 

MORTGAGE. 

1. (Computation of three years.) In computing the three years 
after entry for condition broken, within which a mortgagor may 
redeem, the day of entry is to be excluded. Wing v. Davis, 
7 Greenleaf, 31. 

2. (Lender to be made to assignee if in possession.) Where a 
mortgage has been assigned, and the assignee has entered and 
is in possession, the tender under Maine Stat, 1821, ch. 39, is 
to be made to him, and not to the original mortgagee. Jd. 

3. (Manner of tendering.) The tender of money in a bag, made 
at the window of a house, to redeem a mortgage, the creditor 
being at the window, and not admitting the debtor within the 
house, is sufficient. Jb. 

4. ( What time in the day tender may be made.) But such tender, 
made after daylight is gone, is too late. Jb. 

5. (Extinguishment by release.) Where the purchaser of an equity 
of redemption afterwards took a deed of release and quit-claim 
from the mortgagee, this was held to be no extinguishment of 
the mortgage, but only an assignment of the title of the mort- 
gagee. Carll vy. Butman, 7 Greenleaf, 102. 

6. (Judgment of foreclosure against tenant of only a part.) If 
the mortgagor has aliened the land to two persons, in separate 
parcels, a judgment obtained by the mortgagee against one of 
them for the whole tract, does not foreclose the other’s right to 
redeem. Jb. 

7. Of personal property.) It is not essential to the validity of a 
mortgage of personal property, that it should contain a schedule 
or particular enumeration and valuation of the goods ; if it be 
made without fraud, and sufficiently indicate the goods intend- 
ed to be mortgaged. Brinley v. Spring, 7 Greenleaf 241. 

8. (Second mortgage.) If the first mortgagee afterwards acquires 
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the right in equity of redemption, such purchase, and union 
of titles, will not affect the rights of an intervening second 
mortgagee; but he may still redeem the first mortgage until 
foreclosure. Thompson v. Chandler, 7 Greenleaf, 377. 

9. (Extinguishment.) If the purchaser of a right in equity to re- 
deem a mortgage, takes an assignment of it, this shall not ope- 
rate an extinguishment of the mortgage, if it is for the interest 
of the assignee to uphold it. Jb. 

10. (Production of note in ejectment.) In ejectment, when the 
plaintiff’s title is a mortgage deed, given to secure the payment 
of a note, he must produce the note on trial. Edgell v. Stam- 
ford, 3 Vermont, 202. 

11. ( Mistake in describing the note in the mortgage.) If the note, 
when produced, varies from the one described in the mortgage 
deed, parol testimony is not admissible to show, that the note 
produced is the one intended to have been described, but was 
varied by mistake. Jb. 

12. (Remedy in such case.) The remedy in such a case should be 
in chancery. Ib. 

13. ( Mortgagee considered as purchaser.) A mortgagee, having 
obtained a decree of foreclosure, and appropriated the mort- 
gaged estate to himself, divested of any equity of redemption, 
is considered as a purchaser of the estate, in satisfaction of his 
debt, if the value be equal to, or exceed, the amount ascertained 
to be due by the decree, or, if the value of the estate does not 
amount to that sum, then in satisfaction of so much of his debt 
as the mortgaged estate was worth at the time the right of re- 
demption expired. Lovell v. Leland, 3 Vermont, 581. 

See Lanptorp aNp TENANT, 4; Evipence, 18; Assignment, 2; 
Conveyance, 5; Dower, 2—5; JupGmenrs anp Execvu- 
TIONS, Y. 

NEW TRIAL. 

1. (Newly discovered evidence.) A new trial will not be granted 
on the ground of new discovered evidence, if such evidence be 
merely cumulative, and tend to prove the same facts, to which 
evidence was introduced on a former trial. Bullock v. Beach, 
3 Vermont, 73. 

2. (Newly discovered evidence.) Neither will a new trial be 
granted unless the court be of opinion that injustice has been 
done by the verdict, and that the new evidence would have 
occasioned a different one. Jb. 

3. ( Where amount is trifling.) Nor will a new trial be granted 
where the amount in controversy is trifling. 1. 
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NOTICE. 


1. ( To attorney, of conveyance.) Though an attorney of record 
may have had knowledge of a prior conveyance of land attached 
in the suit in which he is retained, this does not affect the at- 
tachment, if his client had no such knowledge. Lawrence v. 
Tucker, 7 Greenleaf, 195. 

- (Occupancy under an agreement to purchase.) If the land be 
conveyed to A, whose deed is not recorded, and he gives bond 
to B. to convey the same land to him upon certain conditions ; 
and in the mean time 6 enters into and occupies the land, with 
the consent of A, such occupancy is implied notice of title and 
will protect the land against an attachment by the creditor of 
his grantor. Kent v. Plummer, 7 Greenleaf, 464. 

See Bitts or Excuanee, &c. 12; Conveyance, 5; Guaranty, 

1.2 


~ 


vo 


= 


| 

OFFICER. See Eviwence, 9; Conrract, 7; Suerirr, 2. 

OUSTER. 

(Mortgage without entry.) In a writ of entry, the question being 
upon the fact of ouster by the defendant, and it appearing that 
he held a deed of the land, as security for a debt, given to him 
by a third person, who continued in possession, but under no 
certain agreement as to time or amount of rent; the defendant 
intending to take the land into his possession whenever he 
should think proper; this was held to be no sufficient evidence 
of an ouster. Jordan v. Sylvester, 7 Greenleaf, 335. 

PARTIES. 

(Partners must join.) Where one of several partners received a 
mortgage in his own name for a partnership debt, and afterwards 
brought a bill in his separate capacity to foreclose the equity of 
redemption of the mortgaged premises, it was held, on demurrer, 
that the other partners ought to have joined as co-orators in the 
bill. Noyes v. Sawyer, 3 Vermont, 160. 

See PLeanpina, 14. 

PARTNERS AND PARTNERSHIP. 

1. (Sale of his interest by one of two partners in carrying ona 
farm.) Where A and B were tenants in common of certain 
lands, and carried on the farming business as partners, and A 
sold and transferred his moiety of the lands, it was held, that by 
such transfer the partnership was dissolved, and that the grantee 
became a tenant in common with B in the partnership property, 
taking the undivided share of his grantor, subject to all the 
rights of B and to the account to be taken between the original 


partners. Murnford vy. McKay, 8 Wend. 442. 
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( Trover by assignee of a partner.) And where, after such a 
transfer, B took and sold a crop of wheat harvested upon the 
lands, it was held that he was responsible to the grantee of A 
in an action of trover, for the value of a moiety of the wheat; 
it not appearing that there were outstanding debts of the 
former partnership, which fact he was bound to show, if he 
claimed the right to retain, as the law will not presume its 
existence. Ib. 


. (Payment to a partner associated with one of the contracting 


parties.) Where a written contract is entered into by an indi- 
vidual for the doing of a job of work, in asuit by him to recover 
for the work done, it is competent to the defendant to show-that 
the plaintiff had a partner in the job, and to prove payment to 
such partner in full. Shepard v. Ward, 8 Wend. 542. 


. (Attorneys.) Where a partnership exists between two attorneys, 


and a suit is prosecuted by them in the name of one of the 
partners as the attorney of record, an action may be maintained 
in their joint names against their client for the recovery of the 
costs of the suit. Warner v. Griswold, 8 Wend. 665. 


. (Note delivered by one partner after dissolution —made before.) 


Where one of several partners, during the existence of the part- 
nership, executed a note in the name of the firm for a partner- 
ship debt, but did not deliver it to the payee till after the disso- 
lution of the partnership, it was held, that such subsequent de- 
livery did not bind the partnership. Woodford v. Dorwin, 3 
Vermont, 8&2. 


. (One partner agrees that the company shall pay for goods deliv- 


ered to a third person.) Where an agent of a company was 
authorized by one of the members to purchase goods for the 
purpose of carrying on the business of the company, and also 
such as might be wanted for the agent’s private use; and the 
agent accordingly purchased goods for the use of his family, 
with the understanding of himself and the venders that the 
goods were taken on the credit of the company, but were to be 
charged to the agent for his own convenience, and that the 
account was afterwards to be transferred to the company; and 
after the dissolution of the partnership the member, who gave 
the said authority to the agent, directed the agent’s said ac- 
count to be transferred to the company, it was held, that all the 
partners were liable for the account thus transferred to the 
company. Jb. 


. (Party to whom goods are so delivered is a witness.) That, in 


an action brought by the creditors against the company to re- 
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cover for these goods, the agent was an admissible witness for 
the plaintiffs to prove the liability of the firm, and that if he 
were a partner, he would not be incompetent. 1b. 

PATENT. See Conrract, 1, 2. 

PAYMENT. 

1. (Applying payments.) According to the general doctrine of 
appropriation of payments, where there are several accounts or 
transactions between the same parties, the debtor has the right 
to direct to which account the payment shall be applied, if he 
omits to give directions, the creditor may apply it to which ac- 
count he pleases; and if no application be made by either 
party, the law will appropriate it according to the justice and 
equity of the case; and as a general rule, in the absence of all 
indications of the will or intention of the parties, will apply the 
payment to the extinguishment of the debts according to the 
priority of time; this rule, however, is subject to qualificatious 
and exceptions. Seymour v. Van Slyck, 8 Wend. 403. 

2. (Applying payments by collector of tolls.) The intentions of 
the parties, either debtor or creditor, in relation to the appro- 
priation, may be inferred from circumstances, when it has not 
been expressly declared; and accordingly, where a oollector 
of tolls on the canal made a payment in July, corresponding 
precisely in amount with an account of tolls which he had re- 
turned as collected by him in the preceding month of May, 
there being at the time no other charge in the comptroller’s 
office against him, except a trifling balance for previous months, 
and in August made another payment, also precisely corres- 
ponding in amount with the account of tolls rendered as col- 
lected in the month of June, it was held, that a jury from such 
circumstances were warranted to find that the collector intended 
the payment in July to apply to the tolls returned as collected 
inthe month of May. 6. 

3. (Applying payments made by toll collector.) It seems, also, 
that where there is a general account against a collector in 
which the debits and credits are entered as they occur, and at 
the time of a payment there is but one charge existing against 
him at the accounting office known to him, and no direction 
given by him as to its application, that the passing of the pay- 
ment by the comptroller to his general credit will prima facie 
be considered as an appropriation by the State to the payment 
of the charge then existing. J0. 

4. (Applying payments made by collector of tolls.) Where, ac- 
cording to the ordinary course of business, the monthly returns 
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or 


of moneys collected as tolls were not made until from five to 
seven weeks after the expiration of the month in which the 
tolls accrued, it was held, that a payment made on the 21st 
April could not have been intended or understood, either by 
the collector or the comptroller, as a payment of the tolls of that 
mouth, and that the sureties of the collector in a suit against 
them were entitled to have such payment applied to the tolls of 
previous months. Jb. 


. (Application of pryments.) As between debtor and creditor, 


where the whole indebtedness is from the same individual, and 
where debts and credits are perpetually occurring in long run- 
ning accounts and no balances are adjusted, otherwise than for 
the mere purpose of making rests, payments will be applied to 
extinguish the debts according to the priority of time; but where 
sureties are bound for the paying over of moneys by their prin- 
cipal, and a general account is kept with the principal, in which 
all debits and credits are entered, and during the progress of the 
account there be a change of sureties, each set of sureties is 
entitled to the benefit of the moneys received during the period 
of their respective suretyships, so far as the parties have not 
either expressly or by necessary implication, arising from the 
circumstances of the case, applied the payments. Jb. 


. (On account of a note and not indorsed upon it.) T. holding a 


note against S. received of him, from time to time, sundry 


. articles, with the understanding of the parties that the articles 


so received should be applied on the note. T. refusing to make 
the application when applied to for that purpose, S. brought an 
action on book account to recover for the articles so delivered. 
It was held, that the action would not lie, and that S.’s only 
remedy was to have his account applied in payment of the note 
whenever T. should attempt to enforce its collection. Stevens 
v. Tuttle, 3 Vermont, 519. 


PERJURY. See Inpictmenrt, 15, 16, 17, 18. 
PLEAS AND PLEADINGS. 


1. 


i) 


(Duplicity.) A replication to a plea, that the promise declared 
on was made by the defendant and a third person, and that a 
release was executed to such third person, denying both the 
joint promise and the release, is bad for duplicity. Tubbs v. 
Caswell, 8 Wend. 129. 


. (Demurrer.) The rule that on demurrer judgment shall be 


given against the party who commits the first fault, applies only 
where the previous pleading is bad in substance, and not defec- 
tive merely in form. Jb. 
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( Torts.) It seems, that in actions of tort, where the defendant 
sets up matter merely by way of excuse, the plaintiff by a repli- 
cation of de injuria, &c. may put in issue every material alle- 
gation in the plea, but this manner of replying is not allowed 


where the defendant by his plea insists upon a full and adequate 
right. 16. 


. (Allegation of performance.) A declaration in covenant, aver- 


ring that the plaintiff had performed as nearly as it was possi- 
ble, without adding that what was done was accepted as a full 
performance, is bad. Stagg v. Munro, 8 Wend. 399. 


. (Plea to part of a count only.) If a plea profess to answer 


only a part of a count, and is in truth but an answer to part, 
the plaintiff may demur, and is not bound to take judgment for 
the part unanswered ; so held, where in covenant, two breaches 
were assigned, and the defendant put in a plea as to the breach 
first assigned, without taking any notice of the second breach. 
Slocum v. Despard, 8 Wend. 615. 


. (Plea not answering all the breaches alleged.) So also, where 


a plea professes to answer all the breaches assigned in a declara- 
tion where there are two or more, and is in fact but an answer 
to one, the plaintiff may demur. Jb. 


. (Legal inteadment in favor of verdict.) After verdict, the court 


will support the declaration by every legal intendment, if there 
is nothing material on record to prevent it. Warren v. Litch- 


field, 7 Greenleaf, 63. 
. Therefore where the plaintiff declared against a town, that a 


certain bridge in it was out of repair, by reason whereof his 
horse, of the value of seventy-five dollars, harnessed in a chaise, 
was drowned, and the harness injured to the value of fifteen 
dollars; and the jury found for the plaintiff, with damages to 
the amount of seventy-two dollars and fifty cents; the declara- 
tion after verdict, was held well enough, the damages being 


. taken to refer to the horse which the plaintiff alleged to be his, 


and not to the harness, to which he did not set forth any title. 
1b. 

(Replication that charter not complied with.) Where a private 
statute created a corporation for the purpose of opening a canal, 
without directing when it should be done; under which statute 
the defendants, as corporators, justified certain acts complained 
of; and the plaintiff replied that they had never opened the 
canal in manner and form as prescribed by the statute, without 
alleging that reasonable time for that purpose had elapsed ; 
the replication was for this cause he/d bad on general demurrer 
Spring v. Russell, 7 Greenleaf, 273. 











1833. ] Digest of Recent Decisions. 429 


10. (On administrator's bond.) In debt on an administrator’s 
bond, the defendant pleaded in bar that he had paid to the heirs 
and creditors of the intestate divers sums which had been allow- 
ed by the Judge of Probate, amounting to more than the penalty 
of the bond. The plaintiff replied that the defendant was in- 
debted to the intestate in certain promissory notes, of which he 
had never rendered any account; but without any averment 
that he had been cited for that purpose. And on demurrer it 
was held, that the replication was bad, for the omission of such 
averment; that the plea would have been bad if demurred to; 
that the defect of the plea was cured by fault of the replication ; 
and that a citation to account being an essential prerequisite to 
the right to maintain the action, and it judicially appearing that 
the defendant had never been cited, though several issues of 
fact had been found against him, he was entitled te judgment 
non abstante veredicto. Potter v. Titcomb, 7 Greenleaf, 302. 

Ll. (Only the part of a contract relating to the case needs to be set 
forth.) Where 8. sold a vessel to A who promised, in consid- 
eration thereof, to pay B a debt due from 8. to him; upon which 
promise B brought his action against A ; it was held, sufficient 
for the plaintiff to set forth so much of the promise as enured to 
his own benefit; and that proof of other and further particulars 
of the contract did not affect the action. Brown v. Attwood, 
7 Greenleaf, 356. 

12. (Promise to pay to a third party the price of an article bought, 
need not be in writing.) It was also held, that such promise was 
good, though not in writing; for it was a promise to pay A’s 
own debt, though it enures to the benefit of B. 16. 

13. ( The vender in such case is a witness.) It was also held, that 
S. was a competent witness for the plaintiff, his interest being 
equally balanced. Jb. 

14. (Joinder.) Where certain of the heirs at law of an intestate, 
entitled to different proportions of the personal property, joined 
with the administrator in a submission of their claims to an ar- 
bitrator, who awarded a gross sum against the administrator, 
which he further proceeded to apportion among the heirs; it 
was held, that they all might well join in an action on the award. 
Stetson v. Healy, 7 Greenleaf, 452. 


See Escarr, 1; Execurors anp Apministrators, 1, 3; Sian- 
per, |; Trespass,3; Venpor anp VeNpEE, 2; Money nap 
AND Recetvep. 


PRACTICE. 


Leave to replead may be granted after argument upon demurrer. 
Potter v. Titcomb, 7 Greenleaf, 302. 
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PRESUMPTION. See Evinence, 32, 33. 
PRINCIPAL AND AGENT. 


1. 


(Construction of power of attorney.) A power of attorney to 
collect debts, to execute deeds of lands, to accomplish a com- 
plete adjustment of all the concerns of the constituent in a par- 
ticular place, and to do all other acts which the constituent 
could do in person, does not authorize the giving of a note by 
the attorney in the name of the principal. Rossiter v. Rossiter, 


8 Wend. 494. 


. (General words in a power are limited by the specific object.) 


It seems, that the larger powers conferred by the general words, 
must be construed with reference to the matters specially men- 
tioned; and in this case it was held, that authority to accom- 
plish a complete adjustment, &c. did not authorize the giving 
of a note on the purchase of property. 0. 


. (How far acts of a special agent bind his principal.) The acts 


of a special agent do not bind the principal unless strictly within 
the authority conferred. 6. 


See Bitts or Excuaner, 2. 
PRINCIPAL AND SURETY. 


1. 


wo 


(Neglect of creditor, as affecting surety.) To discharge a 
surety on the ground of the omission of the creditor to proceed 
against the principal debtor, when requested so to do, it must 
appear that the principal was solvent at the time of the request, 
within the jurisdiction of the State in which the suit against 
the surety is instituted, and that the creditor, without any rea- 
sonable excuse, neglected or refused to proceed until the prin- 
cipal debtor became insolvent and unable to pay. Warner v. 


Beardsley, 8 Wend. 194. 


. (The creditor may assign to the surety a collateral fund.) Even 


a court of equity will not interfere with the legal rights of the 
creditor, unless the proceeding against the surety be uncon- 
scientious, or deprives him of some equitable benefit. The 
mere fact of the creditor holding other securities against the 
principal deb’or, is no cause for delaying the collection of the 
debt against the surety, if the creditor be willing to make sub- 
stitution. 1b. 


. (Acts of creditor discharging guarantor.) Where a guaranty 


was executed, whereby the guarantor engaged to be accounta- 
ble to any one who would advance to A B any sum less than 
$200 at nine or twelve months, and A B delivered the instru- 
ment to acreditor in payment of a debt then due for goods sold, 
amounting to $102, and in consideration of the engagement of 





> 
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the creditor to furnish him with more goods, and to advance 
cash, which advances were subsequently made, so that the 
whole indebtedness of A B exceeded $200, it was held, in an 
action against the guarantor that the appropriation of the guar- 
auty to the discharge of the previous debt, and the delivery of 
goods instead of money, was a departure from the terms of the 
guaranty, and that the guarantor was not liable. Wright v. 
Johnson, 8 Wend. 512. 

4. (Acts of creditor discharging guarantor.) It seems, had the 
terms of the guaranty been strictly complied with in other re- 
spects, if a credit of nine or twelve mouths had not been given, 
and that fact had not been averred and proved, that the action 
would have failed, alihough the suit against the guarantor was 
not brought until long after the expiration of the periods fixed 
for payment. Jb. 

PROMISSORY NOTES. 

1. (Demand and notive ) Vf a note payable on demand be sold 
and indorsed in these words, ‘I warrant the within note due 
and collectable,’ it will not be subject to the general rules of 
law which govern negotiable notes and bills of exchange when 
transferred and indorsed in the usual way, and the indorsee 
need not demand payment of the maker, nor give notice to the 
indorser of the non-payment, as in ordinary cases. Foster v. 
Barney, 3 Vermont, 60. 

2. (Diligence by indorsee.) But the indorsee ought to make use 
of due diligence in proceeding against the maker, and not suffer 
the note to lie in his hands an unreasonable length of time 
without putting it in suit. In this case it was held, that five or 
six days was not an unreasonable delay. 6. 

3. (Indorsee need not «ttach real estate.) In such case the indor- 
see is not bound to attach the real estate of the maker, nor take 
it on the execution. Jb. 

4. (Consideration.) If a note be given in payment and satisfac- 
tion of a judgment, it is a good defence to an action, brought 
upon that note, that such judgment has been set aside upon a 
writ of audita querela. Dennison v. Brown, 3 Vermont, 170. 

5. (Suit in the agent’s name.) If A B and C own goods jointly, 
and agree to an auction sale upon credit, with notes payable to 
bearer; and agree that S. shall be the bearer and collect and 
pay over, and B becomes a purchaser and gives such a note, 
S. can recover at law in a suit upon this note. Smith v. Burton, 
3 Vermont, 233. 

6. A note originally negotiable, loses its negotiability by the de- 
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cease of the signor, and an adjudication upon the note by the 
commissioners. Jarvis v. Barker’s adm’r, 3 Vermont, 445. 


. (Set-off against indorsec, of notes bought up against payee.) 'The 


maker of a promissory note, when sued by an indorsee, will 
not be allowed a set-off of notes which he has purchased against 
the original payee of the note on which he is sued, unless he 
has perfected his right of action against such payee, by giving 
him notice that he is the holder of said notes, previous to the 


assignment to the plaintiff. Parker v. Kendall, 3 Vermont, 
40. 


. (Set-off against indorsee.) The demands proper to be pleaded 


in set-off im such cases, must be such as the defendant could 
have pleaded if the action had been brought by the original 
payee of the note. Jb. 

(Set-off against bearer.) When the maker of a promissory 
note payable to A B or bearer, is sued by one as bearer, the 
defendant will not be allowed to plead any demand in set-off 


except such as he may have against the plaintiff in the action. 
Ib. 


See Bitts or Excuance. 
QUO WARRANTO. 
(As to office which expires before judgment given.) In a proceed- 


ing by information in the nature of a quo warranto, although 
the office has expired when judgment on the right of the parties 
comes to be pronounced, the court will, notwithstanding, pro- 
ceed and pronounce judgment, as the relators, if successful, 
are entitled to costs. The People ex rel. Swan v. Loomis, 8 
Wend. 396. 


RECEIPT. 


9 


(For money is only prima facie evidence.) A written receipt 
for money is only prima facie evidence that the signer has re- 
ceived the money, and, if from other evidence it appear that no 
money has been received, the receipt will not be conclusive. 
Burnap v. Partridge, 3 Vermont, 144. 


2. (Conditional, does not support plea of payment.) A conditional 


receipt is not admissible to prove a plea, which alleges a posi- 
tive payment or settlement. Yeuren v. Smalley, 3 Vermont, 
251. 


RECOGNISANCE. 


1. 


(Name of surety and amount left blank.) Where no sum is 
mentioned in the minutes of a recognisance upon a writ, or 
where the name of the person recognised is omitted, the court 
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have no power to amend the defect. Peck v. Smith, 3 Vermont, 
265. 

2. (Amendment of minutes open to be excepted to.) But, in a case 
where the sum in which the surety was bound was omitted in 
the minutes of the recognisance, and the defendant pleaded 
the defect in abatement, and the court, without rendering judg- 
ment on the plea in abatement, allowed an amendment, on 
motion of the plaintiff, it was held, that, if the defendant did 
not mean to submit to the amendment, he should have filed his 
exceptions stating the motion to amend, and the decision of the 
court upon it; and not having done so, it was considered that 
he had acquiesced in the amendment. Jb. 

3. (Discharge.) Where an appeal was taken from a judgment 
rendered by a justice of the peace to the county court, and 
while the action was pending there the appellant died, and the 
cause was discontinued by virtue of the statute, and the claim 
submitted to commissioners, who reported against the appellant, 
it was held that the recognisance for the appeal was discharged. 
Peake vy. Keyes, 3 Vermont, 317. 

REFEREES. 

1. (Mistake of law.) Where a referee, in his report, stated the 
facts and grounds on which he founded his decision, and it 
appeared that he intended to follow the law, and decide on the 
legal rights of the parties, it was held that the question of law 
arising upon the facts stated in the report was properly before 
the court, and subject to revision. Johns vy. Stevens, 3 Vermont, 
308. 

2. (Supplementary report.) Where referees, after having made 
their report, and handed it to the attorney of the recovering 
party, discovering they had made a mistake in computation, 
made an additional report, stating the error, and requesting to 
have the same made a part of their former report, it was held 
that such additional report, having been seasonably filed in 
court, was a part of the first, and that both ought to be taken 
together as forming a true report of the referees. J#azletine v. 
Smith, 3 Vermont, 535. 

3. (Uncertainty in their report.) When the report of referees is 
not sufficiently explicit for the court to render judgment for the 
sum which the referees intended to find, the report must be 
sent back to the referees that they may make it more clear and 
explicit, so that a judgment may be rendered thereon conform- 
able to their intentions. 1b. 

4. (Not bound to decide according to strict law.) Referees are not 

VOL. IX.—NO. XVIII. 5 
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obliged to decide according to strict principles of law, but may 
disregard them altogether and adopt certain principles of equity 
or justice; and in such case their report will not be rejected 
for a mistake in law, unless impartiality or corruption can be 
attributed to them. Jb. 

5. (Mistake.) A mistake made by referees on the principles they 
adopt in making their decision, may be good reason for setting 
aside their report. 10. 

REPLEVIN. 

1. (Pleading.) A plea of non-tenure, to an avowry for rent setting 
forth seisin in A B, and deducing title from him to the avowant, 
and also shewing a reversionary interest in the avowant after 
the termination of the demise under which the distress was 
made, admits the seisin and the demise to the avowant from the 
tenant of the freehold; it only puts in issue the demise under 
which the distress was taken. Bloomer v. Juhel, 8 Wend. 448. 

2. (Pleading.) Riens in arrere is quasi a general issue when 
pleaded in bar of an avowry. The general issue, strictly speak- 
ing, puts in issue every material averment; not so the plea of 
riens in arrere; it admits the title of the defendant as stated in 
the avowry, which, therefore, need not be proved, unless the 
plea be accompanied by a plea of non-tenure. Ib. 

3. (Defendant may claim property without possession.) A defend- 
ant in replevin may interpose a claim of property in the thing 
of which deliverance is sought, although he be not the possessor 
thereof. Mitchell v. Hinman, 8 Wend. 667. 

4. ( Claim of special property accompanied by possession.) A party 
having a special property in the thing, and in possession of the 
same, is equally with the general owner entitled to interpose 
such claim. Jb. 

. (Possession of a receiptor is that of the officer.) The possession 
of a receiptor is the possession of the officer who entrusted the 
property to his charge. Jb. 

6. ( Writ de proprietate probanda.) 'The sheriff has no discretion 
whether he will or will not regard a claim of property made by 
the defendant in the replevin, or by the possessor; if the claim 
be made, he must desist from making deliverance until it be 
inquired into by a jury under a writ de proprietate probanda. 
Ib. 

7. (When claim of property may be interposed.) A sheriff is not 
authorized to make deliverance until after summons of the de- 


fendant in replevin, and a claim of property interposed at the 
time of summons is in season. Jb. 
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SALE OF CHATTELS. 


1. (Fraud or breach of warranty proved by defendant in diminution 
of price.) In an action for the recovery of the price of an article, 
sold with warranty of its goodness, or in relation to which there 
was a fraudulent misrepresentation, the defendant, on notice 
given with his plea, may give evidence of the fraud or breach of 
warranty in diminution of the plaintiff’s claim. Reab v. Mc- 
Allister, 8 Wend. 109. 

2. (Unliquidated damages set-off.) The act in New York of 1813 
in relation to set-off, was broader than the act of 1801, and ex- 
tended the right of set-off to unliquidated demands arising on 
contract. Ib. 

3. (Possession by vendor of a vessel, explained.) Where it was 
agreed that A should become the surety of B in the purchase 
of a sloop, to be the property of A and under his control until 
B should pay the purchase money, when, and not before, it 
should become the property of B; and B took a bill of sale of 
the vessel in his own name, and took possession thereof, and 
subsequently assigned the bill of sale to A, retaining the posses- 
sion of the vessel, the money for which A had become bound, 
remaining unpaid by B and the original agreement as to the 
eventual ownership continuing, it was he/d, that the continuance 
of the possession of the vessel by B after the assignment, was, 
under the circumstances, sufficiently explained, and that the 
case was taken out of the rule of law, that possession by a ven- 
dor is prima facie evidence of fraud. Hall v. Tuttle, 8 Wend. 
375. 

4. (Possession by assignor or mortgagor of chattels.) Possession 
by a vendor of personal property after a transfer by bill of sale 
or assignment, though the conveyance be absolute in its terms, 
or possession by a mortgagor after forfeiture, is only prima facie 
evidence of fraud, and not conclusive ; the possession may be 
explained, and if the transaction be shown to have been upon 
sufficient consideration, and bona fide, that is, without any in- 
tent to delay, hinder, or defraud creditors or others, the convey- 
ance is valid. Jb. 

5. (Rule of damages for non-delivery.) In ascertaining the measure 
of damages for the non-performance of a contract to deliver an 
article of merchandise at a certain place, and on a specified day, 
the true rule is the difference between the contract price and 
the market value of the article on the day and at the place of 
delivery. Gregory v. McDowel, 8 Wend. 435. 

6. (Rule of damages for non-delivery.) Evidence of the value of 
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the article at other places in the vicinity of the place of delivery 
is inadmissible, where the proof is clear and explicit as to the 
value at the place of delivery; when that is not the case, evi- 
dence at other places may be resorted to to ascertain the value 
at the place of delivery. Jb. 

7. (The note of a third person guarantied by purchaser, is not pay- 
ment.) Where, on the sale of goods, the purchaser, instead of 
giving his own note for the goods, transfers the note of a third 
person, and guaranties the payment thereof, if the note be not 
paid when due, the vendor may recover on account for goods 
sold. Butler v. Haight, 8 Wend. 535. 

8. (Such note supports a money count.) The note and guaranty 
thereof may, in such case, be given in evidence under the 
money counts. Jd. 

See Venpor anp VENDEE. 

SALE. 

1. (Of a ship.) The delivery of a deed of transfer of a ship at 
sea, passes the title to the vendee, subject only to be defeated 
by his negligence in not taking possession of her within a rea- 
sonable time after her return to port. Brinley v. Spring, 7 
Greenleaf, 241. 

2. (Of a ship.) The negligence in that case must be such as to 
afford ground for the presumption of fraud. Jb. 

3. (Of a ship.) Should such vessel arrive at another port, notice 
of the sale, forwarded by the purchaser to the captain would 
seem to be equivalent to taking possession. Jb. 

4. (Transfer by operation of law.) It is only where the damages 
recovered include the value of the article for the taking of which 
the action was brought, that the chattel is transferred by opera- 
tion of law, and the property therein vested in the trespasser. 
Loomis v. Green, 7 Greenleaf, 386. 

5. (Transfer by judgment in trespass.) Therefore where, in an 
action of trespass for breaking and entering the plaintiff’s close, 
and cutting down and carrying away divers timber trees, the 
plaintiff attached the timber, and took it into his own posses- 
sion as reclaimed by himself, the defendant confessed the tres- 
pass; and the plaintiff entered a formal abandonment of so 
much of the action as related to the carrying away of the tim- 
ber, and proceeded for damages for breaking and entering his 
close and prostrating his trees, for which he had judgment for 
nominal damages only ;— it was held that by this judgment the 
title to the timber was not changed. 1b. 
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SET-OFF. 


1. (Of executions.) Whether, where the creditor in one execu- 
tion is joint debtor with others in another execution, the officer, 
having both in his hands, is bound by Maine Stat. 1821, ch. 
60, s. 4, to set off one against the other, at the request of such 
creditors ;—dubitatur. Gould v. Parlin, 7 Greenleaf, 82. 

2. (Of judgments.) If a party has once applied to the discretion 
of the court, by motion, to set off one judgment against another, 
which is refused, after a full hearing on the merits; he cannot 
afterwards maintain an action against the sheriff to whom both 
executions have been delivered, for refusing to set off the exe- 
cutions in the same manner. Jb. 

3. Aliter, if the court declined interfering at all in the matter, in 
that summary mode. Jb. 

4. (Promissory notes.) Where A was indebted to the estate of 
M in several promissory notes, which were put in suit by the 
administrator of M and the estate of M was also indebted to 
the estate of S, of which A and M were joint residuary lega- 
tees, it was held that M’s administrator could not be compelled 
to account to A for the moiety of the sum so due from the estate 
of M, by cancelling and delivering up the notes in suit; and a 
bill brought by A for this purpose was dismissed. Robinson v. 
Swift, 3 Vermont, 377. 

5. But it might have been ruled otherwise, had the executor of S 
been insolvent or had colluded with the administrator of M. Jb. 

See Sate or Cuarrets, 2; Promissory Nores, 7, 8, 9; Tro- 
veR, 2; ConsipeRATION, 1, 2; Morrcace, 10O—13; Jupe- 
MENTS AND Executions, 10. 

SHERIFF. 

1. (Action by bail for false return.) Where one became bail at 
the request of a third person, who afterwards paid him the 
greatest part of the judgment, which the bail had been compelled 
to satisfy;—this was held to constitute no defence for the 
sheriff, in an action brought against him by the bail for a false 
return on the execution. Kidder y. Parlin, 7 Greenleaf, 80. 

2. (Suit for not seizing on execution property attached on writ.) 
In an action against an officer for not keeping and delivering 
personal property attached by him on a writ in favor of the 
plaintiff, he will be allowed to prove that the same property was 
at the same time attached by him on another writ in favor of the 
same plaintiff and against the same defendant, and that the 
amount of the judgment recovered in such other suit had been 
recovered of him by the plaintiff. The officer in this case had 
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not stated in his return that one attachment was subject to the 
other. Southwick v. Weeks, 3 Vermont, 49. 

3. The plaintiff in this case was allowed to recover of the officer 
only the balance of property remaining in his hands after satis- 
fying the judgment recovered against him for the same property 
in the other suit. J. 

See Escare, 1,2; Evipence,31; Jupments anp Executions, 5, 
8,9; Ser-orr, 1, 2, 3. 

SHIPPING. 

1. (Liability for supplies.) Where a fishing vessel was let on 
shares to the master, who was to victual and man her, the 
owner having nothing to do with the purchase of supplies, nor 
with the employment of the vessel ; it was held that the owner 
was not liable for supplies furnished to the master. Winsor v. 
Cutis, 7 Greenleaf, 261. 

2. (Liability of mortgagee.) Whether one holding the title to 
part of a fishing vessel, as security for the payment of the pur- 
chase money, in trust for the master who had contracted for the 
purchase, and had taken the vessel for the fishing season on 
the usual shares, is liable for supplies furnished to the master ; 
quere. Ib. 

See Sate, 1, 2, 3. 

SLANDER. 

1. (Arrest of judgment.) A judgment in an action of slander, for 
charging the plaintiff with altering a note, will not be arrested 
because the plaintiff, in his declaration in the indictment to 
the charge, avers that the note charged to be altered is a true 
note; such averment being equivalent to the ordinary averment 
of innocence of the crime imputed. Harmon v. Carrington, 8 
Wend. 488. 

2. (‘ He has sworn falsely.’) Slander lies for saying of another, 
‘he has sworn falsely, and I will attend to the grand jury re- 
specting it,’ without a colloquium shewing the speaking of the 
words to refer to proceedings in which perjury could have been 
committed. Gilman v. Lowell, 8 Wend. 573. 

3. (Evidence in mitigation of damages.) Circumstances which 
disprove malice, but do not tend to establish the truth of the 
charge, may be given in evidence in mitigation of damages; 
thus, where a party charged another against whom a justice’s 
judgment was obtained, with false swearing, in making oath 
that he was a freeholder, he was allowed to show, that on search 
for the deed in the clerk’s office, where by law it was required 
to be recorded, it was not found, owing to a mistake of the re- 
cording officer in indexing his records. 1b. 
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4. (Proof of absence of malice.) Notwithstanding such proof the 
plaintiff is entitled to recover. Jb. 

®. (Plaintiff’s rank and condition may be proved.) It seems that 
in the action of slander, the plaintiff’s rank and condition in 
life may be given in evidence to enhance the damages. Jb. 

6. (Author given, general report.) In slander, it is no defence, 

nor can it be given in evidence in mitigation of damages that 

the defendant at the time of the speaking of the words gave 
his author, and was, in fact, told by another what he uttered 

against the plaintiff. Jaman v. Foster, 8 Wend. 602. 

. Nor can general reports of the truth of the charges be given in 
evidence in mitigation of damages, unless they be such as to 
have affected the general character of the plaintff. Jb. 

8. (Proof of malice.) Words spoken more than two years before 
suit brought may be given in evidence to show malice. Ib. 
9. (Proof of plaintiff’s general character.) Proof in support of 
the plaintiff’s general character is admissible, where his reputa- 
tion has been attacked on the trial by the defendant; other- 

wise not. Jb. 

STATUTE OF LIMITATIONS. See Limrrations. 

STATUTE OF FRAUDS. See Fraups. 

SURETY. 

(On executor’s bond.) In an action against the surety in an ex- 
ecutor’s bond, he is not precluded, by a previous judgment 
against the executor, in a suit by a legatee, from showing a 
deficiency of assets. Hayes v. Seaver, 7 Greenleaf, 237. 

See Payment, 4,5; Action, 3. 

TENANTS IN COMMON. 

(License by one to cut timber.) A license, by one of two tenants 
in common, who are also partners in the lumber business, to a 
third person, to cut timber on the lands held in common, from 
which the tenants in common procure timber to carry on their 
business, is good, and confers title to the timber cut by such 
person, especially where the license is in satisfaction of a de- 


mand due from both tenants in common. Baker v. Wheeler, 
8 Wend. 505. 


TENANT AT WILL. 

(Manure attachable.) The manure on a farm in the possession 
of a tenant at will is liable, during the continuance of his ten- 
ancy, to be seized in execution and sold for the payment of his 
debts. Staples v. Emery, 7 Greenleaf, 201. 

TENDER. 


1. ( Waiver of tender.) Where a town order, payable in corn 


~~ 
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and grain, was presented to the town treasurer, who offered to 
pay it in those articles, but said that if the payee would wait till 
a future day he would pay it in money, which was agreed; it 
was held that this was a waiver of the tender, and that the 
treasurer had sufficient authority thus to bind the town. Veazy 
v. Harmony, 7 Greenleaf, 91. 


. (Things tendered must be separated from a mass.) When spe- 


cific articles, as corn or the like, being a part of a larger quan- 
tity, are tendered, it seems they should be separated and set 
apart from the mass in which they are contained, that the party 
may see what is offered, and is to be his own. JO. 


See Morreace, 2, 3, 4. 


T 


OWNS. See Mitts, 1. 


TRESPASS. 


1. 


(Collision of boats.) In an action of trespass against the master 
of a boat navigating the Erie canal, for running her against 
another boat lying in the canal, waiting her turn to pass the 
locks, the judge presiding at the trial charged the jury that the 
defendant was liable if he had been guilty of negligence, or 
intended to inflict the injury; but that if there was no negli- 
gence or design of injury, and if in attempting to pass, the de- 
fendant managed his boat in a prudent and skilful manner, 
and the injury was sustained by means of the acts of the plain- 
tiff himself, or by mere accident, the defendant was not liable ; 
and the jury found for the defendant— a new trial was granted 
for the omission of the judge to instruct the jury to inquire 
whether, under the circumstances of the case, the defendant 
was not bound to know that his boat could not pass without 
hazard, and if he was, whether he ought not to have proceeded 
with greater caution. Dygert v. Bradley, 8 Wend. 469. 


. (Property taken by servant through mistake.) Trespass will 


not lie against a person for the taking of property by mistake, 
by his servant, where no direction or authority is given by the 
principal to take the particular property in question, and where 
there is no subsequent assent or approbation with a knowledge 
of the trespass. Broughton v. Whallon, 8 Wend. 474. 


. (Pleading, proof of locus in quo.) In trespass quare clausum 


Fregit if the declaration be general, without naming the locus 
in quo or the abuttals of the close, and the defendant pleads 
liberum tenementum, upon which the plaintiff takes issue, instead 
of new assigning, the defendant verifies his plea by shewing 
title to any lands in the town where the premises are alleged 
in the declaration to be situate. Austin v. Morse, 8 Wend. 476. 
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(De bonis asportates for levy of execution.) Trespass de bonis 
asportatis lies for levying upon the property of A under an ex- 
ecution against B and requiring the engagement of a receiptor 
that the property shall be forthcoming, or the amount of the 
execution paid; although there has been no removal of the 
property, and the receiptor permits the party to remain in pos- 
session, and to dispose of it as hisown. Phillips v. Hall, 8 


Wend. 610. 


. (By sheriff against receiptor.) In an action by the sheriff 


against the receiptor, it seems that the latter, where he has per- 
mitted the party to remain in possession, and use the property 
as his own, would be estopped from denying the right of the 
sheriff; it would be otherwise where he is deprived of the pro- 
perty by force, or by operation of law. Jb. 


TRESPASS ON THE CASE. 
(For flowing.) Where A owned land through which an ancient 


stream of water passed, and B, owning land below, through 
which the same stream passed, erected a dam across the stream 
on his own land, which flowed the water back on A’s land, it 
was held that A might recover for the injury in an action on 
the case. Johns v. Stevens, 3 Vermont, 308. 


TROVER. 


1. 


(By party having special property against owner.) In trover 
a party having the special property in a suit against the general 
owner, or one claiming under him, is entitled to recover only 
the value of the special interest. Spoor v. Holland, 8 Wend. 
445. 


. (For note negotiated after being paid.) Where the payee of a 


note, which ought to have been given up to the maker, sold 
and transferred it to a third person, who afterwards sued the 
maker thereon and recovered judgment — it was held, that the 
action of trover would lie by the maker against the payee to re- 
cover the amount of the note; and that, if said judgment had 
any effect on the rights of the parties, an exemplification of the 
record ought to have been produced, to show that such a judg- 
ment had been rendered. Buck v. Kent, 3 Vermont, 99. 


See Damages, 1, 2; Partners anp Parrnersuip, 2. 
TRUSTS AND TRUSTEES. 


1. 


(The trustee conveys the estate to himself absolutely through 

another.) Where a trustee, authorized to sell and convey lands, 

executes a deed for a valuable consideration of part of the trust 

estate, and immediately thereafter takes a re-conveyance to 

himself of the premises granted, the conveyance is valid at law ; 
VOL. IX.—NO. XVIII. 56 
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the remedy, if any, is in equity. Jackson v. Brooks, 8 Wend. 
426. 

2. (Presumption of conveyance.) A conveyance by trustee will 
be presumed in New York twenty-eight years after the creation 
of the trust. Jb. 

See Execurors anp ApMINISTRATORS, 9, 10. 

TURNPIKE ROADS. See Inpictmenr, 1—9. 

USAGE. See Venpor anv VenpeEEr, I, 2, 3. 

USURY. 

1. (Agreement for interest anterior to date of a note.) A promis- 
sory note for the payment of a particular sum, with interest from 
a day anterior to the date of the note, in itself affords no evi- 
dence of usury. Marvin v. Feeter, 8 Wend. 533. 

2. (Note on interest for amount of principal and interest.) Nor is 
it usurious, on selling a note payable on a future day, to take a 
note for the principal and interest of the note sold, computed 
to the day of sale, without making a rebate. Jb. 

3. (Construction of a charter authorizing extra interest.) A loan 
company authorized by its charter to loan money upon pledges of 
goods and chattels, and to charge interest for a full month, where 
the loan is for a period over fifteen days and less than one month, 
is not entitled, where a loan made for twenty days remains un- 
paid, to demand interest at the same rate for any subsequent 
time; the interest on the debt due at the expiration of the twenty 
days must be computed as on ordinary contracts. McComber 
v. Dunham, 8 Wend. 550. 

4. (Bond for principal and separate agreement for interest.) Where, 
after the expiration of twenty days, interest was charged for a 
subsequent period at the same rate, and a promise for the pay- 
ment thereof made and exacted at the same time that a bond 
was taken for the sum actually lent, it was held, that the inter- 
est thus computed was usurious, and that the agreement for 
the payment thereof although not included in the bond, render- 
ed the bond void for usury. Ib. 

5. (Does not devest title to land.) Where the title to real estate 
is absolutely vested by deed of bargain and sale, it shall not be 
disturbed by proof that all or part of the consideration was 
a usurious debt. Hale v. Jewel, 5 Greenleaf, 435. 

VENDOR AND VENDEE. 

1. ( Delivery absolute or conditional.) Whether a delivery of goods 
under a usage or custom in the city of New York, where goods 
are sold at auction, to be paid for in approved indorsed notes, 
to deliver the goods to the buyer when called for, and afterwards 
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to send for the notes, be an absolute delivery so as to pass 
the title, or only a conditional delivery.—Quere. Furniss v. 
Hone, 8 Wend. 247. 

. (Pleading a usage as to conditional delivery.) Whether, in 
pleading such usage, so as to make it beneficial, it be necessary 
to aver, that notwithstanding such delivery, it is the known 
usage and custom for vendors in such sales to reclaim the pro- 
perty, if the conditions be not complied with.— Quere. 16. 

3. ( Waiver of condition in a conditional delivery.) If such usage 

was established, it seems that a delay of seven days in sending 
for the notes would be considered a waiver of the condition. 


Ib. 

See Evipence, 13. 

VERDICT. 

1. (A special verdict as to rele vancy of testimony merely.) A spe- 
cial verdict, presenting no other question than the relevancy of 
testimony adduced on the trial of a cause, held to be irregular; 
the circuit judge should have decided the question, and his de- 
cision then might have been reviewed on case made or bill of ex- 
ceptions. Welland Canal Co. v. Hathaway, 8 Wend. 480. 

2. (Law left to the jury.) If the judge has left certain questions 
to the jury, which it was his own province to decide; yet if the 
jury have come to a proper result, the verdict will not be dis- 
turbed. Copeland v. Wadligh, 7 Greenleaf, 141. 

WAY. 

1. (Rivers.) Fresh water rivers, of public use in the transporta- 
tion of goods, are of common right as public highways by water. 
Spring v. Russell, 7 Greenleaf, 273. 

2. ( Obstruction.) Where a stick of timber was deposited in the 
highway, on the confines of a village, between one and two 
hours before sunset, which was seen by several inhabitants of 
the town, though not known to the select men or the surveyor ; 
and in the same evening the plaintiff’s chaise wheel struck the 
timber whereby he was thrown out and injured; it was held, 
that the town was liable, under Maine stat. 1821, ch. 118, sec. 
17. Springer v. Bowdoinham, 7 Greenleaf, 442. 

WITNESS. 

1. ( Tenant by the curtesy.) A tenant by the curtesy is a compe- 
tent witness for the plaintiff in an action of ejectment by the 
heir at law. Jackson v. Brooks, 8 Wend. 426. 

2. (Heir of deceased joint defendant.) Where, in a suit on con- 
tract against two defendants, one of them dies after the com- 
mencement of the suit, the son of the party dying is not a com- 


rw) 
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petent witness, although the death be not suggested on the 
record. Shepard v. Ward, 8 Wend. 542. 

3. (Interest.) One for whose benefit a suit was commenced, but 
who is not the nominal plaintiff of record, cannot be rendered 
a competent witness for the plaintiff by an assignment, executed 
on trial to a third person, of his interest in the demand on which 
the suit is predicated. Jarvis v. Barker’s adm’r, 3 Vermont, 
445. ' 











LEGISLATION. 





TENNESSEE. 


Public acts passed by the Legislature of Tennessee at the ‘called 
session,’ in September, 1832. 

Banks.—An act was passed to incorporate the Union Bank of the 
state of Tennessee ; the capital stock is not to exceed $3,000,000. 
By another act the Bank of the State of Tennessee is abolished. 

Ch. 3.—Clerks.—An act was passed, ‘to compel clerks to do 
their duty ;’ requiring the clerks of the several courts of the state 
to issue executions on judgments, if demanded, in all cases where 
the plaintiff may be entitled to the same; in case of neglect, the 
clerk shall ‘ forfeit the sum of $500 to be recovered by an action 
of debt before any court having cognizance thereof, to the use of 
the person suing for the same, and shall also be liable to an action 
on the case, at the suit of the plaintiff for any damages he may 
have sustained in consequence of such failure or refusal, and shall 
further be deemed and held guilty of a misdemeanor in office, and 
be subject to indictment,’ and upon conviction shall be removed 
from office. 

Costs.—Four acts were passed prescribing the mode of taxing 
costs in criminal prosecutions, providing for the collection of costs 
in certain cases, &c. 

Ch. 11. sec. 1.—Jmprisonment for debt.—Whenever an execu- 
tion against the property of a defendant shall have been issued 
on a judgment at law, or a decree in equity, and shall have been 
returned unsatisfied in whole or in part, the party suing out such 
execution may file a bill in chancery against such defendant, and 
any other person or body corporate, to compel the discovery of 
any stock or of any property in action due to the defendant or 
held in trust for him, and to prevent the transfer of any such stock 
or property in action, or the payment or delivery thereof to the 
defendant, except where such trust has been created by or the 
fund so held in trust has proceeded from, some person other than 
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the defendant himself and is declared by will duly recorded, or 
by deed duly proved and registered. 

Sec. 2.—The court of chancery are authorized to decree satis- 
faction of the sum due in such judgment or decree, out of any pro- 
perty belonging to the fefendant or held in trust for him, with the 
exception above stated, which shall be discovered by the proceed- 
ings in chancery, whether the same were originally liable to be 
taken in execution at law or not; and the court shall have power 
to order such bond or other securities to be given by either plain- 
tiff or defendant, as may be necessary to carry that jurisdiction 
into effect, and to order transfers of stock or other property in ac- 
tion to be made according to the rules of Jaw or equity. 

Internal improvement.—Five acts were passed, amending the 
act establishing boards of internal improvement in different dis- 
tricts of the state. 

Ch. 18.—Jron.—This act was passed ‘to encourage the manu- 
facture of iron in this state,’ granting tracts of land to certain per- 
sons, on condition of their establishing works for the manufacture 
of iron in certain sections of the state. 

Ch. 30.—Lotteries.—T his act repeals ‘the laws allowing lotte- 
ries to be drawn in this state;’ and it is enacted, that if any per- 
son sel] ‘ any lottery ticket or tickets, not authorized by the laws 
of this state, or of the United States, and which is prohibited by 
st. 1820, c. 73, he shall (in addition to the penalties prescribed 
by said act) upon conviction, be imprisoned for a term not less 
than three nor more than six months; upon conviction for a 
second offence, he shall be confined in the jail and penitentiary of 
the state, for a term not less than six nor more than twelve 
months.’ 

Ch. 31.—Lunatic Hospital —By this act the sum of $10,000 is 
appropriated for the erection of a lunatic hospital, within or near 
the town of Nashville; the buildings are to be sufficient for the 
safe keeping of at least two hundred persons. 

Schools and school lands.—Five acts were passed, providing for 
the collection of the school tax, prescribing the manner in which 
the school funds, north and east of the Congressional reservation, 
shall be collected: amending the common school laws of the state, 
authorizing the trustees of school lands to establish additional 
school districts, Xc. 

South Carolina.—A resolution was passed in relation to the 
proposition of the Union and State rights party in South Carolina, 
for calling a convention of the southern states; it declares that 
whilst the legislature duly appreciate the patriotic motives of that 
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party, and in common with them deprecate the doctrine of nulli- 
fication, now inculcated by the dominant party in that state, ‘ yet 
they do not believe it to be proper, and therefore decline the ap- 
pointment of delegates by this legislature to attend said proposed 
convention.’ 

Bank of the United States.—A resolution was passed ‘ approv- 
ing the veto on the bill re-chartering’ this bank, and ‘the measures 
of policy recommended and pursued by the present administration 
of the General Government.’ 
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JOHN DUNNING—LORD ASHBURTON. 


[The name of John Dunning frequently appears among the counsel in 
Burrow’s Reports, which are so often cited in our courts that an American 
lawyer naturally has as much curiosity respecting those whose names 
appear in the cases there reported as respecting those who appear in our 
own reports. We accordingly extract the most striking passages of a bio- 
graphical sketch of Mr. Dunning, afterwards Lord Ashburton, in the London 
Law Magazine for April, 1833.] 

John Dunning began life without any of the advantages attend- 
ant upon birth and fortune. His family was originally from Gna- 
tham, in the neighborhood of Tavistock, in Devonshire ; but his 
father had settled at Ashburton, in the same county, where he 
practised as an attorney. He had married the daughter of a Mr. 
Henry Judsham, of Old Port, in the parish of Modbury; and the 
fruits of the match were in all three children, the eldest of whom, 
a boy, died in his infancy, and the youngest, a daughter, at a 
more advanced age, but unmarried. The John Dunning of whom 
we have here to speak, was his second son. He was born on the 
18th of October, 1731, in the house where his father resided and 
carried on his business, which house is still standing, and is pointed 
out at this day to the stranger by the townspeople of Ashburton, 
with no little pride and complacency. They have also John Ford, 
the dramatic author, to boast of as a native of their town, or at 
least of its immediate vicinity, and of its having produced in more 
modern times two men of considerable note in the world of letters ; 
namely, Dr. Ireland, the Dean of Westminster, and Mr. Gifford, 
the late editor of the Quarterly Review. 

There was another young man at the same time a student in 
the Temple with Dunning, whose career in this respect had been 
similar, and whose success afterwards kept pace with his own; 
namely, Kenyon, who became the successor of Lord Mansfield in 
the Court of King’s Bench. Dunning and he were on terms of 
very close intimacy. Horne, better known afterwards as Horne 
Tooke, who was then keeping terms at the Inner Temple, was 
one of their habitual associates; and from his account of their 
mode of living, it appears that they all three found it advisable to 
circumscribe their expenses within the very strictest bounds of 
economy. Out of term, they used generally to dine at a small 
eating-house near Chancery-lane, where their meal was supplied 
to them at the charge of seven-pence halfpenny a head. ‘ Dun- 
ning and myself were generous,’ added Tooke, when telling this 
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to his friend Mr. Stephens, ‘ for we gave the girl who waited upon 
us a penny a-piece ; but Kenyon, who always knew the value of 
money, sometimes rewarded her with a halfpenny, and sometimes 
with a promise.’ 

For some time after his call to the bar, which is recorded as 
having taken place on the 2d of July, 1756, matters did not mend 
with Dunning, so far as regarded his finances. ‘He travelled 
the western circuit,’ says Mr. Polwhele, in his history of Devon- 
shire, ‘ but had not a single brief; and had Lavater been at Exeter 
in the year 1759, he must have sent counsellor Dunning to the 
hospital of idiots. Not a feature marked him for the son of wis- 
dom.’ His appearance, indeed, was singularly unprepossessing, 
His stature was of the smallest, and his limbs, though none of 
them absolutely deformed, (unless, indeed, considerable bandi- 
ness, and an unusual protrusion of the shin bones in front, may 
be said to have merited that title for his legs,) were ill-shaped and 
awkwardly put together ; nor were the defects of his figure at all 
atoned for by any counterbalancing beauties of countenance. 
The feature that would most probably have produced upon Lavater 
the unfavorable impression above hinted at, was a short and pecu- 
liarly cocked nose, which, if we recollect right, the philosopher of 
Zurich upholds to be an unfailing Symptom of small intellect. 

In the case of Combe v. Pitt, (Trinity term, 1763,) which arose 
out of the election for Ilvechester in Somersetshire, it fell to his 
task to argue a demurrer ; and the ability with which he acquit- 
ted himself upon the occasion drew forth a handsome compliment 
from Lord Mansfield. ‘The gentlemen on both sides,’ he said, 
(the other was Mr. Yates, not long afterwards a judge of the 
court,) ‘ had both argued like lawyers, and had uttered not a word 
too much or a word too little.’ 

About this time his practice is said to have netted him nearly a 
thousand a year, and he had every prospect of seeing it gradually 
augmented by that steady increase which almost every man of per- 
severance and ability may fairly count upon at the bar, when he 
has once got what Dunning had now obtained, but what so many 
of the profession are, like Archimedes, vainly looking out for all 
their lives, namely, a spot whereupon to place the fulcrum. At 
the conclusion of this year, (1763) however, he had the good for- 
tune to be engaged in a case, upon the event of which the atten- 
tion of the whole kingdom may be said to have been most anxiously 
directed, and in consequence he found himself raised at one single 
bound to the eminence he might otherwise have toiled many a 


weary year toattain. ‘The case we allude to was the prosecution 
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instituted by Leach the bookseller against the messengers, who 
had seized his papers and imprisoned his person under the author- 
ity of the general warrant issued by the Secretary of State for the 
arrest of the persons concerned in the publication of the North 
Briton. For his brief in this cause he was indebted to the re- 
commendation of his friend Wilkes. ‘They had been on terms of 
intimacy from a very early period of Dunning’s professional 
career, a time when both were frequent attendants of an evening 
at Nando’s, and George’s, and the Grecian, and other coffee- 
houses about the Temple, which, though principally patronized 
by the lawyers who had their residence in the immediate neigh- 
borhood, still retained sufficient of their former character as the 
resort of literary men, to secure them the occasional presence of 
the same class of loungers who had been wont to haunt them in 
the days of the Tatler and the Spectator. This was not the only 
occasion of Dunning’s being indebted for business to Wilkes, be- 
fore his celebrity at the bar had placed him above the want of any 
such exertion of friendship in his behalf. 

Before the courts in bank and at nisi prius he was equally, both 
as to practice and ability, the leading common law barrister of 
Westminster Hall; and it was a question with many, in which 
situation of the two he appeared to the greatest advantage. He 
had all the legal learning and the sound logic which could qualify 
him for shining in the first; and he wanted not either the acute- 
ness, the wit, or the eloquence, that may be displayed in the 
second. In legal argument, though his diction was more concise 
than in his addresses to juries, he seldom neglected a single topic 
that could be adduced in his favor, and rarely sat down without 
having completely exhausted his subject; leaving little else for 
the junior who had to follow on the same side, but repetition. 
His fluency was almost unbounded. Such an accident as stopping 
short for want of words was unknown to him; for if by chance 
it so happened, that the appropriate expression did not suggest 
itself to his mind simultaneously with the idea, and he was for the 
moment at a loss, he had the art never to betray the embarrassment 
by hesitation, but to repeat part of the last sentence he had uttered, 
as if merely for the sake of impressing it with greater earnestness ; 
in the course of which process, brief as it was, he had full time to 
find the word he was in search of. With all this his utterance 
was extremely rapid; and yet it is a singular fact, that while many 
distinguished orators in the habit of speaking very slowly, Mans- 
field and Thurlow for instance, have been remarked to commit 
frequent inaccuracies of grammar, the extreme volubility of Dun- 
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ning scarcely ever betrayed him into any. His diction was for 
the most part neat and perspicuous; and though occasionally a 
sentence might be lengthened out into parentheses one within the 
other, or so involved in quaint turns as to form a labyrinth from 
whence none of his hearers could see any outlet, he had a pecu- 
liarly happy facility in finding the close. In short, his periods 
might dangle in the air ever so long, but in the end were sure to 
fall to the’ ground, and fall too on their legs. This kind of sen- 
tences occurred just often enough in his discourse to give the 
whole the air of entire extemporisation, which the generality of 
Dunning’s auditors never doubted his speeches to be, and which 
in the common routine of cases they no doubt were. We need 
hardly say how important a quality is the appearance of improvisa- 
tion in public speaking. 

To this sketch of his style of oratory we will here add an extract 
from a character of Dunning written by Sir William Jones. If 
any thing should appear exaggerated in the passage we mean to 
quote, (the account of his wit, for example,) it will be only neces- 
cessary to recollect that Dunning had been the friend and patron 
of the author. 

‘His language was always pure, always elegant, and the best 
words dropped easily from his lips into the best places, with a 
fluency at all times astonishing, and, when he had perfect health, 
really melodious. His style of speaking consisted of all the turns, 
oppositions, and figures which the old rhetoricians taught, and 
which Cicero frequently practised, but which the austere and so- 
lemn spirit of Demosthenes refused to adopt from his first master, 
and seldom admitted into his orations, political or forensic. Many 
at the bar and on the bench thought this a vitiated style; but 
though dissatisfied as critics, yet, to the confusion of all criticism, 
they were transported as hearers. That faculty, however, in 
which no mortal ever surpassed him, and which all found irresist- 
ible, was his wit. This relieved the weary, calmed the resentful, 
and animated the drowsy; this drew smiles even from such as 
were the object of it, scattered flowers over a desert, and, like 
sunbeams sparkling on a lake, gave spirit and vivacity to the 
dullest and least interesting cause. Not that his accomplishments 
as an advocate consisted principally in volubility of speech or 
liveliness of raillery. He was endowed with an intellect sedate 
yet penetrating, chaste yet profound, subtle yet strong. His 
knowledge, too, was equal to his imagination, and his memory to 
his knowledge. He was no less deeply learned in the sublime 
principles of jurisprudence and the particular laws of his country, 
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than accurately skilled in the minute but useful practice of our 
different courts. In the nice conduct of a complicated cause, no 
particle of evidence could escape his vigilant attention, no shade 
of argument could elude his comprehensive reason: perhaps the 
vivacity of his imagination sometimes prompted him to sport where 
it would have been wiser to argue; and, perhaps, the exactness 
of his memory sometimes induced him to answer such remarks as 
hardly deserved notice, and to enlarge on small circumstances 
which added little to the weight of his argument; but those only 
who have experienced, can in any degree conceive, the difficulty 
of exerting all the mental faculties in one instant, when the least 
deliberation might lose the tide of action irrecoverably. The 
people seldom err in appreciating the merits of a speaker; and 
those clients who were too late to engage Dunning on their side 
never thought themselves secure of success, while those against 
whom he was engaged were always apprehensive of a defeat.’ 

To the highest flights of impassioned eloquence, such as the 
genius of Erskine revelled in, Dunning never soared, nor attempted 
to soar, either in courts of Justice or in Parliament. He cannot 
therefore be ranked in the first class of orators ; but in the second 
he deserves a conspicuous place. Nothing gives us a stronger 
impression of the intrinsic merits of his speeches, than the fact 
that the soundness of the arguments and the vivacity of the illus- 
trations could convince and charm his audience, notwithstanding 
such disadvantages of action and delivery, as certainly nothing 
but extreme excellence of matter could possibly overcome.: We 
have already given some notion of his figure. Then his voice, 
notwithstanding what Sir William Jones says of it, was peculiarly 
bad, and was moreover almost always obstructed by a kind of 
complaint he was continually laboring under, especially after he 
became rather advanced in life ; which complaint, whether an 
affection of the lungs, or whatever else, resembled in its effects a 
perpetual cold. ‘To such an extent did this latterly operate, that 
in the House of Commons the members used to be forewarned of 
his intention to address them, by a much more disagreeable mode 
than was wont to be practised in the days of Elizabeth by old Sir 
Nicholas Bacon, who, when he had got fat and pursy, used to 
announce the recovery of his breath, exhausted with ever so short 
a walk, simply by striking forcibly with his staff. The herald of 
an approaching speech from Dunning was a series of sonorous 
efforts to clear his throat, which after all he could not succeed in 
relieving from more than a small portion of the huskiness that 
choked it. So far, all his disadvantages were his misfortune and 
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not his fault. For his action in speaking he alone was to blame, 
except perhaps for one singularity in it, (which might be a physi- 
cal defect, and probably was, since it increased as he grew older 
and of more feeble health,) a constant shaking of the head, very 
similar to the motion of one afflicted with the palsy. But the 
mode in which he used to dispose of his hands was altogether his 
own. He constantly drew them up close together to the height 
of his breast, whereupon resting his wrists, he kept up a continual 
paddling with his outspread palms, moving them with a rapidity 
corresponding to the motion of his tongue. We have heard it 
said by those who have seen him while thus employed, that his 
whole appearance reminded them of some particular species of 
flat-fish (we believe the maid), which may occasionally be seen 
hanging alive outside the fishmongers’ shops in London, the body 
wholly motionless, but certain short fins in front vibrating up and 
down unceasingly. To others the exhibition suggested the idea 
of a kangaroo seated on its hind legs, and agitating its fore paws 
in the manner that animal is wont to do. All, however, add, that 
it was only at the first glance they were susceptible of any thing 
about him approaching to the ridiculous. After listening to him 
for a very few minutes, the attention became wholly engrossed by 
what he said, and all consciousness of his awkward gesticulations 
were entirely absorbed in the interest aroused by his discourse. 
This, as we have already declared, we consider the most satisfac- 
tory testimony to the greatness of his oratorical powers. 

In court, Dunning was too often in the habit of displaying that 
sort of overbearing and arrogant manner into which successful 
counsel are so apt to be betrayed; a fault that once subjected him 
to a punning rebuke from the witty Solicitor General, Lee, best 
known among his professional brethren by the familiar appellation 
of Jack Lee. Dunning was relating to him how he had just com- 
pleted the purchase of some capital manors in his native country. 
* Aye, in Devonshire,’ said Lee; ‘ but what a pity it is you have 
no good manners in Westminster Hall.’ Sometimes he was 
touched upon a more tender point, one indeed on which he was 
peculiarly alive to, the flattering suggestions of his own vanity ; 
and -this, incredible as it may appear, was the attraction of his 
person, of which he entertained any thing but an unfavorable 
opinion. The fact may justify, if any thing ever could, the ex- 
clamation, ‘ ow Diable la vanité va-t-elle se nicher!’ but so it was, 
that no handsome young coxcomb of nineteen was ever more 
proud of his beauty, and no young lady of the same age more 
fond of admiring the reflection of her own features in the looking 
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glass, than was Dunning. He was particularly fond of having it 
believed that he was a favorite with the sex, and that he owed 
their good graces, not to the capacity of his purse, (which occa- 
sionally did in fact put him upon a tolerably good footing with the 
venal fair,) but solely to the irresistible charms of his face and 
figure. Many of our readers have probably heard it related, how 
he was endeavoring one day to persuade some of his friends that 
a celebrated Cyprian, then lately dead, had entertained so lively 
an affection for him, as to have been holding a letter of his in her 
hand at the moment she expired ; and how Foote, who was pre- 
sent, accounted for the circumstance by specifying the peculiar 
act and position in which, as he would have it, she gave up the 
ghost. We do not care to particularize the details of this anec- 
dote more minutely. It was of certain rebuffs he is reported to 
have encountered in court, that we were about to tell; and the 
following may serve for a sample of the consequences he brought 
on by an unsuccessful attempt at browbeating a witness. 

It was in a crim. con. case, where he was retained for the de- 
fendant. To prove the fact of adultery the lady’s maid had been 
called, and had deposed to the having seen the defendant in bed 
with her mistress. When it came to Dunning’s turn to begin the 
cross examination, he desired the witness, in a stern tone, to take 
off her bonnet, that he might have a full view of her face, and 
convince himself by her looks whether she was speaking the 
truth. The girl happened to be an abigail of that description 
which the inimitable Moliére has so well pourtrayed in the per- 
sons of his Lisettes and Toinettes, so it may be imagined she was 
not easily to be abashed; and having a pretty face to show, she 
felt not the slightest objection that bench, bar, attorneys, jurors, 
and by-standers should command a full view of it. When the 
bonnet was removed Dunning began, and endeavored to shake 
her testimony as to the identity of her mistress’s bedfellow. 

‘ Was she sure it was not her master she had seen in that con- 
jugal capacity ?’ 

‘ Perfectly sure.’ 

‘What !. did she pretend to say she could be certain, when the 
head only appeared above the bed clothes, and that enveloped in 
a nightcap ?’ 

‘ Quite certain.’ 

* You have often found occasion then to see your master in his 
nightcap?’ continued the questioner. 

‘Yes, very frequently.’ 

‘ Now, young woman, I ask you upon your oath, does not your 
master occasionally go to bed with you ?’ 
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‘Oh!’ answered Toinette, nothing daunted, ‘that trial does 
not come on to-day, Mr. Slabberchops.’ 

A loud shout of laughter all around achieved the discomfiture 
of Dunning, who had nothing for it but to adjust his bands, 
change the position of his wig, and look very foolish. Lord 
Mansfield leant back on the bench in an uncontrollable burst of 
mirth, and he had not more than half recovered the judicial 
gravity of tone when he asked whether Mr. Dunning chose to put 
any more questions. <A short negative was the answer. 

Another instance has been recorded of a shock to his personal 
vanity, which was perhaps the more effective that it was given 
apparently without intention and in perfect simplicity of heart. 
An old woman, a witness in an assault case, administered this 
bitter dose. Here too his object was to invalidate the evidence 
as to the identity of a party; but here he went about it with much 
gentleness. Something like the following dialogue took place 
between them. 

‘Pray, my good woman,’ he said, ‘ are you very well acquainted 
with this person ?’ 

‘Oh yes, your worship, very well indeed.’ 

‘Come now, what sized man is he? Is he short or tall ?’ 

‘ Quite short and stumpy, Sir; almost as small as your honor.’ 

‘Humph! What kind of nose has he?’ 

‘What I should call a snubby nose, Sir; much such a one, 
just for all the world, as your own, Sir, only not quite so cocked 
up like.’ 

‘Um. His eyes?’ 

‘Why he has a kind of a cast in them, Sir; a sort of squint. 
They are very like your honor’s eyes.’ 

‘Psha! You may go down, woman.’ 

Those personal graces whereof Dunning was so proud were 
once exhibited before a very dignified and brilliant concourse of 
spectators, in a manner with which we should think the possessor 
of them must have had small reason to be pleased. He took it 
into his head, it seems, to employ the leisure of a long vacation 
in an expedition to Berlin, and accordingly provided himself with 
the necessary introductions for appearing with advantage at the 
court of Frederick the Great. His companion in this expedition 
was Colonel Barré, his colleague in the representation of the 
borough of Calne. Both were of course presented to his Majesty 
by their proper titles ; and the military monarch, unconscious of 
the meaning of the word solicitor, or thinking, perhaps, that soli- 
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distinguished British warriors, as he took them both to be, a highly 
flattering reception. Of course, to such guests no species of 
entertainment could possibly give more gratification than a review ; 
and to a review they were invited, a notification being sent them 
at the same time that they need be under no anxiety as to their 
equipage or appointments, as the royal stables would furnish them 
the means of appearing on the ground in a manner suitable to 
their rank. To keep up the proper dignity of this rank, Dunning 
attired himself on the appointed morning in full court suit, bag 
wig, dress sword, and buckles of extreme resplendency both on 
shoes and garters. When the time came for setting forward he 
descended to the door of his hotel, prepared to assume a becoming 
attitude in the carriage he expected to find in attendance ; but 
what was his astonishment and his dismay, when, instead of lan- 
dau, chariot, or barouche, he beheld two orderly dragoons holding 
by the bridles as many snorting chargers, caparisoned for the field, 
and pawing the ground with impatience to start for the scene of 
action! We may easily believe Mr. Solicitor’s heart sank within 
him at this sight. But time pressed: Colonel Barré was already 
in the act of mounting; the king and his tall grenadiers could 
not be kept waiting, and there was no alternative but trusting his 
person to the precarious mode of conveyance at hand. It is the 
mark of a superior mind, they say, to be capable of framing sud- 
den resolves for unexpected emergencies: so seeing there was no 
help for it, he, after some little delay, manfully made up his mind 
for the worst; and with the assistance of some strenuous legging- 
up, as it is called, from the dragoons, he at length found himself 
ensconced in the hollow of a demi-pique saddle. Fortunately for 
him, the toppling cantle behind, and the equally lofty pommell, to 
say nothing of the holsters, in front, between which his diminu- 
tive person was more than half buried, wedged him in sufficiently 
close to secure him from any immediate apprehension of encoun- 
tering the hard fate that befel Judge Twisden of yore. But against 
the destiny of John Gilpin these were no protection; and the 
good citizens of Berlin were indulged that morning with much 
such a spectacle as was formerly enjoyed by those who dwell be- 
tween Edmonton and Ware. The mettlesome steed was quicker 
than his royal master had been in apprehending the unmilitary 
character of the rider who now bestrode him; and taking his 
own way, without restraint, went curveting and prancing along 
till he arrived at his wonted station in the field, near the person 
of his Majesty. Dunning was by this time convinced that it was 
a much easier task to jockey juries than chargers, and that how- 
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ever skilful he might have approved himself in the first of these 
offices, he had no vocation for the last; wherefore, wisely resolv- 
ing to desist, while it was yet time, from such adventurous pur- 
suits, he besought his friend Barré, or some other benevolent 
person, to rescue him at once from his perilous situation. When 
the king and the officers about him had done laughing at the 
ludicrous exhibition, his majesty very naturally inquired how it 
came to pass that an English general could be no better equestrian 
than our dismounted hero; and he then, for the first time, learnt 
that we islanders have generals in Westminster Hall, as well as 
at the Horse Guards. 

We have already made mention of Dunning’s early intimacy 
with Horne Tooke. This philological politician, in 1778, ad- 
dressed to him his letter on the English particle, which he after- 
wards expanded into the larger work, the Diversions of Purley. 
With some other men of letters, who were also men of pleasure, 
he lived at different times on equally intimate terms. Such, for 
instance, were Samuel Foote and Arthur Murphy, the last a 
member of his own profession, and at one time not altogether 
unsuccessful at the bar, though, upon the whole, better known in 
the theatrical green rooms than in Westminster Hall. It might 
be to his intimacy with Foote that Dunning owed a kind of an- 
tipathy to Garrick, who was seldom or never on the best of terms 
with the rival manager. It is reported by Mrs. Serres, in the 
life of her uncle Dr. Wilmot, that he was one evening sitting 
with the Doctor at Nando’s, when the great actor came in, and, 
seating himself in an adjoining box, called for his wine in a loud 
and pompous tone. Hereupon the Doctor observed, ‘ the vaga- 
bond smells of his trade.’ ‘No, damn him,’ (we quote literally) 
said Dunning, ‘he stinks of his king of shreds and patches.’ 
‘ True,’ rejoined the other, ‘he is the prince of pismires.’ All 
this was overheard by Garrick, as probably the speakers intended 
it should be; and he took his revenge by asking the waiter: 
‘Who were those fellows in the next box?’ According to our 
authority, however, Dr. Wilmot here introduced such a cutting 
observation (though we confess we are dull enough not to per- 
ceive the point of it) that the discomfited hero of the sock and 
buskin immediately ‘sneaked out of the room,’ and made his 
appearance there no more that evening. 

While Dunning’s practice was not so extensive as always to 
occupy his evenings, he used to be in the habit of associating with 
such companions as these at Nando’s, or George’s, or the Grecian, 
whither he generally resorted, after the business of the day was 
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over, to indulge, like North, in ‘a petit supper and a bottle.’ 
Afterwards, when his increasing professional engagements, and 
his duties as a member of the House of Commons, left him litue 
or no opportunity for this kind of relaxation, he used to make up 
a party of his friends, and carry them down with him on Satur- 
day to his house at Fulham, whence they would all return to 
town together at an early hour on Monday morning. His style 
of living was liberal, and his entertainments were such that those 
who had once partaken of them generally cared not how soon 
they were invited to do so again. We never, indeed, heard of 
any one to whom his hospitality gave dissatisfaction, excepting 
his mother. The old lady was a thrifty housewife, and had 
trained up her boy John in the ways of strict frugality, a fact 
whereof some amusing illustrations are still traditionally preserved 
among the townspeople of Ashburton. Although, therefore, she 
knew him to be in the receipt of some -£10,000 a year, or there- 
abouts, she fully expected that he would still adhere to the good 
principles of economy her maternal solicitude had instilled into 
him when a youth. What then was her amazement and her 
indignation on making a visit to London, and finding herself, for 
the first time, seated at the head of her son’s table with a party of 
his friends around, to behold dish following dish, course succeed- 
ing course, and costly wines flowing in abundance, to find plate, 
attendants, in short every essential of a well ordered dinner party, 
provided with a profusion that appeared to her the last extreme of 
prodigality. If her son expected to be complimented by her on 
his style of living, he was grievously disappointed ; for the first 
opportunity she could find of speaking with him in private, she 
employed in giving a full vent to her displeasure. It was to no 
purpose that he assured her his income was fully adequate to the 
maintenance of such a table. She would believe no such thing. 
Two tureens of soup, and two dishes of fish, for one dinner, she 
said, would in time be the ruin of him, or of any one: no fortune 
could support such shameful extravagance; and, if he persisted 
in such doings, she declared she could not find in her heart to 
stay and witness them. 

We know not whether as the wife of an attorney she would 
have been equally disposed to disapprove of what might appear 
another scandalous instance of her son’s inattention to his own 
pecuniary interests, his refusal to concern himself with an action 
at law for the redress of an injury done to his property at Fulham. 
A neighboring proprietor had cut down a tree which had its root 
in Dunning’s premises, and the lawyer’s gardener had boasted of 
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the ample retribution his master, above all other men, could and 
would take for so barefaced a violation of his rights. To the 
astonishment, however, of this zealous servant, his master flatly 
refused to take any share in the management of the law suit, if 
law suit there must be. He did not, it is true, go quite so far as 
another eminent lawyer, who used frequently to declare that if 
any one should set up a claim to the coat on his back, he would 
not only immediately give it up, but would surrender the waist- 
coat with it as a compensation for any other contingent claim, 
rather than contest the matter in an action. But if it became 
absolutely incumbent on him to seek redress from the courts, he 
was at least wise enough not to place himself in the predicament 
of those who are proverbially admitted to have fools for their 
clients; that is, who conduct their own causes. 

The satisfaction which Dunning’s father naturally felt at his 
son’s advancement, was not diminished even by the drawbacks 
that threw such a weight upon his wife’s spirits. The fondest 
hopes of his parental ambition had been fulfilled; and we much 
doubt whether the son himself received half so much gratification 
from the wealth and the fame he was daily acquiring, as did old 
Mr. Dunning the attorney of Ashburton. It is told of him, that 
during one of his visits to town, he called at the treasurer’s office 
in one of the Inns of Court, to sign the usual bond for some young 
friend of his who was just entering into commons there; and the 
sub-treasurer, on seeing his name, asked him if he was any relation 
to the great Mr. Dunning. The glow of honest pride instantly 
suffused the cheek of the old man, and drawing himself up to his 
full height, he answered, with a slight faltering of his voice, ‘I 
am John Dunning’s father, Sir.’ 

The elder Dunning lived tiil the beginning of December, 1780. 
Not long before this, his son, being then between forty-eight and 
forty-nine years of age, bethought him, no doubt, that if he ever 
intended to provide himself with a wife, he had not much time to 
lose, and accordingly married (March 31st, 1780,) Miss Eliza- 
beth Baring, the daughter of Mr. John Baring of Exeter, who was 
or had been a retail trader, though his son then represented the 
county of Devon in parliament. By this lady he had two boys ; 
John, born in October, 1781, and Richard Barré in September 
the year following ; but the eldest of them only lived to the age of 
eighteen months. The death of this son (April, 1783,) is said to 
have had a very material effect upon the health of Dunning, who 
was devotedly attached to both his children: at all events, the 
complication of maladies, of which the seeds may be said to have 
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formed part of his physical organization, and which shortly after- 
wards brought him to the grave, appeared to acquire new strength 
from the shock of this domestic misfortune. He had been in the 
habit of repairing the wear and tear of his constitution by an 
annual residence of as many weeks as he could spare at Teign- 
mouth, which was his favorite watering-place ; and there, by the 
way, the house he used to inhabit (now tenanted by a chemist 
and druggist,) is still shown as one of the lions of the town. The 
illness under which he now labored was beyond the reach of art, 
and he was advised as a last resource to try once more the effect 
of the sea breezes of his native county. ‘Travelling accordingly 
by easy stages, on his first day’s journey from London he went 
no farther than Bagshot. By a singular coincidence, it happened 
that Wallace the attorney-general, an almost equally celebrated 
lawyer, once his competitor in Westminster Hall, and his opponent 
in the House of Commons, but then, like himself, posting rapidly 
towards the grave, was on his way to London for the benefit of 
the best medical advice, and had just alighted at the same inn. 
Their meeting was, it may well be supposed, a melancholy one; 
but they passed the evening together with such an approach to- 
wards conviviality as the state of their health would allow, and 
then separated to meet no more. Wallace pursued his route to 
London, where he lingered on till the following November: Dun- 
ning repaired to Exmouth, and there on the eighteenth of August 
(1783) he terminated his morta] career. 


Specimens of Sir Edward Coke’s Eloquence. Sir Edward Coke 
as attorny general conducted the prosecutions against the Earl of 
Essex and Sir Walter Raleigh for high treason. 

In his argument in the first of those cases, having referred to 
the insurrection of the British laborers on account of the lowness 
of wages, as a case of constructive treason ; — that of the London 
apprentices in which a conspiracy to whip the Lord Mayor was 
adjudged to be an overt act of compassing the queen’s death — 
those of Bradshaw, a miller, and Barton, a mason, who had con- 
spired with others to throw down an inclosure; he proceeds in 
eraulation of Cicero: — 

‘If then, laborers assembling together and devising to overthrow 
the laws respecting their wages ; —if low apprentices, rising to 
resist the whipping of their fellows ; — if millers and masons, poor 
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mechanical persons, intending to overthrow inclosures, shall be 
said to be guilty of treason in devising the death and destruction 
of the king ; — what shall we say when so many earls, barons, and 
knights, having assembled, on a sudden, three hundred or four 
hundred persons, and expecting a multitude of followers, in a 
settled government, do intend to take — nol a slender fort, but the 
Tower of London! to invest — not a mean village, but this great 





city! to surprise — not the mansion of the lord-mayor, but the 
sacred palace of the queen! This must needs imply the death 
and destruction of the queen, and is higher than the highest trea- 
son! How much the possession of the Tower of London by any 
subject doth concern her majesty, your lordships may judge; yet 
the possession of the city, which she hath more affectionately loved 
and respected than any of her progenitors, doth much more nearly 
concern her. And though the surprising of her court, where her 
royal person is, in such manner as you shall hear, is, of all these 
attempts, the most dangerous; yet such is the godly care of her 
majesty for the good of her subjects, that the change of her bless- 
ed government by such a Catiline, popish, dissolute, and desperate 
company that should have despoiled and dishonored her good, 
loyal, and rich subjects, — ‘this should be more perilous to her than 
her own safety.’ Library of Entertaining Knowledge.— Criminal 
Trials, vol. 1, pp. 317—318. 

It appears from a manuscript copy of this argument still extant 
that the choice and collocation of the words printed in italics were 
matters of great solicitude and trouble, as they were erased, altered, 
and re-written five or six times. 

His exordium in the case of Sir Walter Raleigh is quite solemn. 

‘ Before [ enter into this cause, my lords, I must take this cau- 
tion, that in the narration of these treasons, we of the king’s coun- 
cil must often make mention of potentates and persons of great 
place ; yet it is not we who do this of our own heads; for we, pro- 
fessing the law, must speak reverently of kings and great men; 
we only repeat what the Lord Cobham and Sir Walter Raleigh 
have said respecting them. This great and honorable assembly 
doth look to hear this day, what before hath been carried on the 
rack of scattering reports; and we shall now, by evidence, make 
a plain discovery to you as of great and secret, but as foul, treasons 
as ever were imagined. Towards these offenders there hath been 
done nothing rigorously — nothing unnaturally — nothing preci- 
pitately; not rigorously, because no torture hath been used; not 
unnaturally, because the brother was not pressed (further than he 
would) to accuse the brother; not precipitately, because of the 
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long time his gracious majesty hath premised before he would 
bring them to their arraignment. 

‘Unto all great mischiefs there be ever three inseparable inci- 
dents: the first is imitation; the second, supportation; the third 
is defence; within these three fall all Sir Walter Raleigh’s trea- 
sons ; for his is the treason of the main, the others were the bye, &c. 


Your lordships will see that all these treasons, though they con- 
sisted of several points, closed in together, like Samson’s foxes, 
which were joined in the tails, though their heads were severed. 
But the Lord Grey went further than the bye; for at the king’s 
removal fromm Greenwich, at Midsummer, he and a hundred gen- 
tlemen were to pretend exhibiting a petilion, but, in fact, they 
intended perdition, namely, to surprise the king; but fearing the 
papist’s party was too strong for him, he determined to stay till he 
had gotten forces intended him from the Low Countries. You 
will observe, my lords, that in these treasons, they had procured 
a jargon, a watchword ;— in pretence, bonum in se, the king’s 
safety, but in intent, malum in se, the king’s destruction. This, 
by way of imitation, is the common trick of all traitors; and you 
will find that in the tragedies of all the treasons that have hitherto 
been enacted, there hath always been a cruel and bloody catas- 
trophe, one thing having being pretended and another accom- 
plished ! ° , . : 

‘ Now, my masters of the jury, I come to your charge: treason 
is of four kinds, treason in corde, which is the root of the tree; 
treason in ore, which is the bud; treason in manu, which is the 
blossom ; and treason in consummatione, which is the fruit. In 
the case in hand, you shall find the three first of these; these 
traitors being prevented before the consummation of their mis- 
chiefs; but though prevented, they are still traitors in corde, in 
ore, et in manu, and though their practices have been secret, they 
are still treasons. But this case exceedeth in wickedness all that 
ever went before, in two things, in determinatione finis et in electione 
mediorum. For it was said by these traitors, that “‘ there would 
be no safety in England until the fox and his cubs were taken 
away,” meaning, until the king and all his royal issue should be 
destroyed. Therefore in this treason the mischief exceeds the 
punishment and the terms of law; for this is not only crimen 
lese majestatis, but extirpate majestatis et totius progeniei sua : 
for not only the king, but all his posterity were to be cut off! I 
shall not need, my lords, to speak any thing concerning the king, 
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nor of the bounty and sweetness of his nature; whose thoughts 
are innocent! whose words are full of wisdom and learning! and 
whose works are full of honor!’ Library of Entertaining Know- 
ledge.— Criminal Trials, vol. 1, pp. 402-6. 
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Judge Conkling’s Practice of the Courts of the United States. 
The subjects of the first part of this volume are, the organization 
and jurisdiction of the Supreme, Circuit, and District Courts of 
the United States. In the second part the author treats of the 
practice of the Supreme and Circuit Courts. In regard to the 
circuit courts the subjects are, forms of actions, limitations of 
actions, privilege from arrest, bail, the declaration, default, plead- 
ings, judgment on nonsuit, evidence, jurors, notice of trial, amend- 
ments, death and substitution of parties, security for costs, removal 
of causes from the State courts, writ of error, carrying up a case 
to the supreme court by certificate of a disagreement of the jus- 
tices of the circuit court. Part third relates to proceedings for 
the repeal of letters patent, for the remission of fines, penalties 
forfeitures, and disabilities, and proceedings in naturalization. 
In the appendix are given, the rules of the supreme court, and 
those of all the courts of the United States in equity cases, and 
those of the circuit court of the Southern District of New York 
in admiralty cases, and the rules and orders of the district court 
in the Northern district of New York. 

Though, from such a cursory examination as we have been 
able to give this work, we have an impression that some improve- 
ment might be made in the arrangement and the distribution of 
the subjects, yet this may be said of many law books that have a 
high reputation; and indeed it may be remarked in general of 
the law, that, in most of its branches, it is exceedingly difficult to 
reduce the materials to a complete, scientific division. One method 
of overcoming or avoiding this difficulty, in some degree, is to 
carry subdivisions to a great degree of minuteness, and this Judge 
Conkling has done in the body of his chapters. An inspection 
of the above list of subjects will show that this book will be very 
useful to every lawyer who practises in the courts of the United 
States, and indeed some parts of the work are applicable to prac- 

















Conkling’s Practice—Forfeitures. 465 


tice in the State courts. The author states the points and ques- 
tions very distinctly, and seems, as far as we have examined his 
book, to have collected the law faithfully, and to treat the subjects 
clearly and satisfactorily. As a specimen of the work, and also 
for the purpose of giving information on a subject of general 
interest, we quote the chapter on Proceedings for the mitigation 
or remission of fines, penaltics, forfeitures, and disabilities. 

‘The laws of the United States regulating commerce and navi- 
gation, like those of all commercial nations, are necessarily rigor- 
ous in their exactions, and highly penal. They require the per- 
formance of certain acts, and prohibit certain others; and inflict 
forfeitures and penalties for the non-observance of their injunctions, 
without regard, in general, to the motives of the offender. 

‘ But however necessary such a code of legislation may be in 
this particular instance, to regulate the conduct of the subordi- 
nate ministerial officers of the government, and even the decisions 
of judicial tribunals, its inflexible enforcement, without the right 
of appeal to some dispensing power, would sometimes lead to in- 
tolerable injustice. Congress have accordingly provided a mode 
of relief in such cases, by authorizing the Secretary of the Trea- 
sury, upon a proper application to him for that purpose, to mitigate 
or altogether to remit the penalties of the laws, when, from the 
facts of the case, first judicially ascertained, he shall be of opinion 
that such penalties “‘ have been incurred without wilful negligence 
or any intention of fraud.” 

‘This provision is contained in the act “ to provide for miti- 
gating or remitting the forfeitures, penalties, and disabilities, 
accruing in certain cases therein mentioned ;” (vol. 2, p. 585) ; 
the first section of which is as follows: 

‘That whenever any person or persons shall have incurred 
any fine, penalty, forfeiture, or disability, or shall have been 
interested in any vessel, goods, wares, or merchandise, which 
shall have been subject to any seizure, forfeiture or disability, by 
force of any present or future law of the United States, for the 
laying, levying, or collecting, any duties or taxes, or by force of 
any present or future act, concerning the registering and record- 
ing of ships or vessels, or any act concerning the enrolling and 
licensing ships or vessels employed in the coasting trade or fish- 


‘ Such for example as the incapacity to hold any office under the United 
States for the period of seven years, inflicted by the 50th section of the 
collection act of March 2, 1799, (vol. 3, p. 136,) for a violation of its pro- 
visions. 

VOL. IX.—NO. XVIII. 59 
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eries, and for regulating the same, shall prefer his petition to the 
judge of the district, in which such fine, penalty, forfeiture, or 
disability, shall have accrued, truly and particularly setting forth 
the circumstances of his case, and shall pray that the same may 
be mitigated or remitted, the said judge shall inquire in a sum- 
mary manner into the circumstances of the case; first causing 
reasonable notice to be given to the person or persons elaiming 
such fine, penalty or forfeiture, and to the attorney of the United 
States for such district, that each may have an opportunity of 
showing cause against the mitigation or remission thereof; and 
shall cause the facts which shall appear upon such inquiry, to be 
stated and annexed to the petition, and direct their transmission 
to the Secretary of the Treasury of the United States, who shall 
thereupon have power to mitigate or remit such fine, forfeiture or 
penalty, or remove such disability, or any part thereof, if, in his 
opinion, the same shall have been incurred without wilful negligence 
or any intention of fraud, in the person or persons incurring the 
same, and to direct the prosecution, if any shall have been insti- 
tuted for the recovery thereof, to cease and be discontinued, upon 
such terms and conditions as he may deem reasonable and just.’’? 

‘This act, it will be seen, extends to liabilities incurred by 
force of all future as well as existing laws of the description there- 
in mentioned. 

‘With regard to the persons who have a right to petition, and 
the dime at which such right accrues, the act is sufficiently explicit. 

‘Tt will readily be seen, also, that in all cases in which by the 
act the Secretary is authorized to grant relief, he is invested with 
unlimited discretion as to the extent of the relief, and as to the 
terms and conditions upon which prosecutions, where they have 
been instituted, shall be stayed or discontinued. He has authority 
therefore to remit as well the share of the fine, penalty, or forfeit- 
ure to which the officers of the customs, or an informer, are by 
law entitled, as that which belongs to the United States. 

‘The act does not in terms prescribe any limitation in point of 
time to the right of petitioning and the power of remission; but 
from the nature of the case some such limit must exist. This is 
a point which has led to very earnest discussions; but so far at 
least as the interests of the officers of the customs or of informers 
are concerned, may now be considered as definitively settled by 


* This act was by the terms of it limited to a short period, but was con- 


tinued in force without limitation of time by an act for that purpose, passed 
February 11, 1800. (Vol. 3, p. 304.) 
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the case of The United States v. Morris, 10 Wheat. 246; which 
though it relates immediately to a forfeiture, is doubtless equally 
applicable to pecuniary fines and penalties. ‘The question in this 
case was whether by a judgment or decree of condemnation against 
property seized for a violation of the non-intercourse laws of the 
United States, the rights of the officers of the customs to a moiety 
of the value of such property had become absolute and fixed, so 
as no longer to be subject to the power of revision by the Secre- 
tary of the Treasury. After a very able argument at the bar, 
and an elaborate and luminous examination of the question by 
the court, it was decided that the power of remission continued 
until the actual receipt of the money arising from the forfeiture 
by the collector, for distribution. 

‘It will be perceived, however, that this decision, in fixing the 
limits beyond which the power of remission can no longer be ex- 
erted, applies in terms only to the shares of the officers of the 
customs, and not to the interest of the United States. The ques- 
tion may therefore perhaps still be considered as open for discus- 
sion, whether so far as this interest is concerned, the Secretary 
of the Treasury may not remit at a séi/l later stage of the transac- 
tion. 

‘It will doubtless occur to the student that the rule established 
by this case authorizes a remission after, as well as before a sale 
by the marshal of the petitioner’s property, provided the proceeds 
have not been paid over for distribution to the collector. It is 
presumed however, that the supreme court did not contemplate 
any interference with the title acquired by the purchaser at such 
sale; but intended, in case of such subsequent remission, not that 
the property of the petitioner should be restored, but that the 
proceeds of it, or such portion thereof as might be remitted, should 
be paid over to him. 

‘In cases highly favorable to the petitioner and in which there 
should be danger that the period of grace would elapse before a 
decision by the Secretary of the treasury could be obtained, pro- 
bably the district judges would consider it their duty to grant an 
order for a temporary stay of proceedings in the suit against the 
property or person of the petitioner. 

‘Of the petition and notice thereof.| Although the application 
for relief is to the Secretary of the Treasury, the petition, is, by 
the terms of the act, to be presented, and may with propriety be, 
as in practice it usually is, addressed to the judge by whom the 
summary inquiry is to be made. It must truly and particularly 
set forth the circumstances of the petitioner’s case: that is, it 
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must state truly and with precision how this liability was incurred, 
and the circumstances upon which he relies for relief ; — as his 
ignorance or misapprehension of the requirements of the law, mis- 
take, accident, misconduct of agents, or the like, and that he had 
been guilty of no “ wilful negligence, or any intention of fraud.” 
It does not require all the formal precision usually observed in a 
bill of equity: but it is very analogous in its nature to such a bill 
for relief (for example,) against a judgment at law; and should 
be framed accordingly. The Secretary of the Treasury being 
authorized to direct any prosecution which may be pending to 
“cease and be discontinued upon such terms and conditions as he 
may deem reasonable and just,” it is essential that the petitioner 
should state whether any and what legal proceedings have been had 
in the case: and it is accordingly expressly required, by a rule of 
each of the district courts in New-York, that he should do so. 
Rule 62, D. C. S. D. and Appendiz, Rule 96, D. C. N. D.N. Y. 

‘It is not required by the act nor by the rules of either of these 
courts, that the petition should be verified by the oath of the 
petitioner. 

‘It is however usual in practice to append to it an affidavit of 
its truth; and when this is done, care should be taken as in all 
other cases, that the affidavit be made either before the judge, or 
one of the commissioners appointed to take affidavits and acknow- 
ledgements of bail, in the district in which the petition is pre- 
ferred. 

‘The act requires the judge, before proceeding to the summary 
inquiry into the circumstances of the case, to cause ‘ reasonable 
notice to be given to the person or persons claiming the fine, pen- 
alty or forfeiture, and to tie attorney of the United States for such 
district.” This language would rather seem to imply the pre- 
vious ptesentation of the petition, and an order thereupon in each 
case, that such notice as may be deemed reasonable be given. 
This however, is but matter of form; and according to a rule in 
each of the district courts in New-York, the petitioner may give 
notice in the first instance of his intention to present the petition, 
and then the necessary inquiry takes place at the time of its pre- 
sentation. This is merely doing by general rule, what it would 
otherwise be necessary to do by special order in each particular 
case. In the Southern District, this notice must be served four 
days, and in the Northern District ten days before presenting the 
petition. As it regards the form of the notice, these rules require 
the service of “a copy of the petition, with a notice of the time 
and place of presenting the same.” Rule 61, D.C. S. D. and 
Appendix, Rule 95, D. C. N. D. N. Y. 
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‘The service must in all cases be made upon the District 
Altorney ; but in order to ascertain upon what other persons it 
must also be made, it is necessary to refer to the 91st section of 
the Act of March 2, 1799, “to regulate the collection of duties on 
imports and toni.age,” (vol. 3, p. 136,) prescribing the manner in 
which fines, penalties, and forfeitures are to be distributed. 
It is true this direction in terms applies only to such penalties 
and forfeitures as may be incurred under that particular act; 
and that there are other acts of the description enumerated in the 
remission act, by which penalties and forfeitures are also inflicted : 
but in every instance as far as I have observed, the provisions of 
this act relative to the enforcement and distribution of such penal- 
ties and forfeitures are referred to and expressly adopted. 

‘ But before adverting to the provisions in question of the 91st 
section of the collection act, it will conduce to perspicuity in rela- 
tion to this whole subject, to notice some of the provisions of the 
two next preceding sections. 

‘ The 89th section among other things,! directs that all penal- 
ties accruing by any breach of the said act, shall be sued for and 
recovered with costs of suit, in the name of the United States of 
America. It makes it the duty of the collector within whose dis- 
trict? any seizure is made or forfeiture incurred, to cause suits 
for the same to be commenced without delay, and prosecuted to 
effect ; authorizes him to receive, from the court, or from the proper 
officer thereof, the sum or sums so recovered, after deducting 
ali proper charges, to be allowed by the said court, and directs 
him on receipt thereof, to pay and distribute the same without 
delay according to law. 

‘The 90th section directs all vessels and goods condemned in 
virtue of the said act, (and for which bond shall not have been 
given,) to be sold by the marshal after fifteen days notice, and 
directs the marshal within ten days after such sale to pay over 
the amount of such sales, (deducting all proper charges allowed 
by the court,) to the clerk or other proper officer of the court, to 
be by him paid to the collector of the district. 

‘Then comes the 91st section directing the mode of distribution 
as follows: ‘ That all fines, penalties and forfeitures, recovered 
by virtue of this act, (and not otherwise appropriated, ) shall, after 
deducting all proper costs and charges, be disposed of as follows: 


' This and the next succeeding section direct the mode of proceeding 
against goods seized, and are particularly worthy the attention of the student. 
2 By district it will of course be understood, is meant collection district. 
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one moiety shall be for the use of the United States, and be paid into 
the treasury thereof, by the collector receiving the same; the other 
moiety shall be divided between, and paid in equal proportions to, 
the collector and naval officer of the district, and surveyor of the 
port, wherein the same shall have been incurred, to such of the said 
officers as there may be in the said districts; and in districts where 
one only of the said officers shall have been established, the said 
moiety shall be given to such officer: Provided nevertheless, that 
in all cases where such penalties, fines and forfeitures, shall be 
recovered in pursuance of information given to such collector, by 
any person other than the naval officer or surveyor of the district, 
the one half of such moiety shall be given to such informer; and 
the remainder thereof shall be disposed of between the collector, 
naval officer and surveyor or surveyors in manner aforesaid : 
Provided also, That where any fines, forfeitures and penalties, 
incurred by virtue of this act, are recovered in consequence of 
any information given by any officer of a revenue cutter, they 
shall, after deducting all proper costs and charges, be disposed of 
as follows: one fourth part shall be for the use of the United 
States, and paid into the treasury thereof in manner as before di- 
rected; one fourth part for the officers of the customs to be dis- 
tributed as herein before set forth; and the remainder thereof to 
the officers of such cutter, to be divided among them agreeably 
to their pay.” 1 ’ 

‘It follows, therefore, that notice is, in every case to be given 
to the collector ; and according to the strict letter of the law, when 
the fine, penalty or forfeiture has been incurred in a collection 
district in which there is a surveyor or naval officer, or both, notice 
ought to be given to him or them also. 

‘It is understood, however, that it has not heretofore been the 
practice of the judge for the Southern District of New York, in 


‘1 The residue of this section is as follows: “4nd provided likewise, that 
whenever a seizure, condemnation and sale of goods, wares or merchandise, 
shall take place within the United States, and the value thereof shall be less 
than two hundred and fifty dollars, that part of the forfeiture which accrues 
to the United States, or so much thereef as may be necessary, shall be ap- 
plied to the payment of the costs of the prosecution: nd be it further 
provided, That if any officer or other person, entitled to a part or share of 
any of the fines, penalties or forfeitures, incurred in virtue of this act, shall 
be necessary as a witness on the trial for such fine, penalty or forfeiture, 
such officer or other person may be a witness upon the said trial; but in such 
case he shall not receive, nor be entitled to, any part or share of the said 
fine, penalty or forfeiture; and the part or share to which he otherwise 
would have been entitled, shall revert to the United States.” 
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cases of forfeitures or penalties incurred in the collection district 
of the city of New York, in which there are both a surveyor and 
a naval officer, to require the service of notice upon these latter 
officers, but only on the collector. Perhaps as the collector is 
made by law the immediate agent in the collection, receipt and 
distribution, of the monies arising from penalties and forfeitures, 
and is himself always entitled to a distributive share, it has been 
considered a sufficient compliance with the spirit of the act to 
cause him alone to be notified, as the representative as well of the 
interests of his associates, as of his own. According to the terms 
of the printed rule of that court, one copy of the petition and 
notice, are to be served on the District Attorney, “ and another 
copy and notice on the persons claiming the fine,” &c. Rule 61. 
It is clear also, that when the fine, penalty or forfeiture is recover- 
ed in pursuance of information given by an informer or an officer 
of a revenue cutter, as mentioned in the section last cited, a literal 
interpretation of the remission act, would require such informer 
or officer to be notified. The name of the informer or officer 
should in such cases, (when known,) be stated in the petition. 
[n many cases however, in which information had thus been given, 
the petitioner might be wholly ignorant of the fact. It is proper 
therefore, when a seizure has been made, or a suit for a penalty 
commenced, that he should state in his petition, if the fact is so, 
that he has no knowledge or good reason to believe that such 
seizure was made or suit instituted in pursuance of information 
given to the collector by any person entitled as informer to a share 
of such penalty or forfeiture. 

‘The due service of the notice must, of course, be proved by 
affidavit made before the judge or a commissioner. 

‘But by far the most difficult and embarrassing part of the pro- 
ceeding remains to be considered. The judge is required ‘ to 
inquire, In a summary manner into the circumstances of the 
case ;” and to “ cause the facts which shall appear upon such in- 
quiry to be stated and annexed to the petition, and direct their 
transmission to the secretary of the treasury.” It is the duty of 
the judge, therefore, to decide from the evidence adduced, what 
are the facts of the case; and from the facts thus ascertained, the 
secretary is to form his opinion, whether the petitioner is guilty of 
*‘ wilful negligence or any intention of fraud.” But with respect 
to the nature of the evidence to be adduced, and the mode by 
which it is to be obtained, the act is wholly silent. Generally, a 
judicial inquiry implies a resort to what in law is considered com- 
petent and credible testimony as the only means of ascertaining 
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the truth: and in the case of The Margaretta, 2 Gall. 415, (the 
only reported case to be met with relative to the duty of the judge 
under this act,) it was held, that such was the necessary import 
of the provision in question; and that the oath of the petitioner 
was therefore in its nature incompetent evidence. But it certainly 
was not intended to require of the judge or of the petitioner, to 
work impossibilities; nor could it have been intended so to fetter 
the benign spirit of this important and necessary remedy as to 
render it illusory and ineffectual. And to say nothing of the 
omission of the legislature to provide the means of compelling 
the attendance of witnesses, it is to be remembered, that in many, 
perhaps a majority of cases, the facts upon which the petitioner 
relies for exculpation, are such, as from their very nature either 
cannot be, or cannot fiirly be presumed to be known to any one 
but himself. In such instances what c4n the party do more than 
to give a full explanation of the circumstances and verify his state- 
ment by his own oath? And if there is nothing suspicious upon 
the face of his statement, and the district attorney representing 
the United States, and the officers of the customs are unable to 
disprove, or in any manner to invalidate it, why should it not be 
adjudged to be true, and as such transmitted to the Secretary of 
the Treasury? Unquestionably such statements ought to be scan- 
ned with a critical and distrustful eye. If there is good reason 
to believe that others are acquainted with the facts, the petitioner 
should be required, if possible, to obtain their testimony; and if 
the explanation is in any degree unsatisfactory, and it can be 
done without unreasonable delay or hardship, and especially if 
the district attorney or collector desire it, the petitioner should be 
required to submit himself to a rigid oral examination under oath. 
But an inflexible adherence, under all circumstances, to the rule 
Jaid down in the case of the Margaretta, it is with great deference 
apprehended, would impose an unreasonable and unjust restric- 
tion upon the remedy provided by this act. 

‘It is worthy of remark too, that if the oath of the petitioner 
ought to be excluded as evidence upon the ground that his inter- 
est disqualifies as a witness, the oaths of the officers of the cus- 
toms ought also to be excluded for the same reason: and thus the 
means of arriving at the truth would be greatly abridged. Nor 
does the course here insisted upon in fact involve such a departure 
from established judicial principles and usage, as at first view it 
may appear to do. It only treats the oath of the petitioner as 
prima facie evidence of the truth. But it is the familiar practice 
of courts of equity to grant injunctions upon bills of complaint 
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unsupported by any other evidence than the oath of the complain- 
ant, and to continue them until the positive denial or disproof of 
the bill on oath. And indeed the principle of adjudging that to 
be true which is alleged even without oath, upon the one side, 
and not denied upon the other, runs throughout the science of 
pleading, and is uniformly acted upon, both in equity and at law. 
Every decree upon a bill taken pro confesso, and every judgment 
by default, is founded upon a judicial ascertainment, without proof, 
of the fact alleged by the party in whose favor such decree or 
judgment is pronounced: and so, when the right of recovery is 
contested, every essential fact averred by the plaintiff, and not 
expressly denied by the defendant, is in like manner adjudged to 
be true. 

‘In each of the judicial districts in New York, the practice 
has been, and unless it has recently been changed in the Southern 
District still is, in conformity with these views. 

* The statement of facts.| By the rules of each of the district 
courts in New York it is made the duty of the clerk to transmit 
the facts appearing on the inquiry, together with the petition, to 
the secretary of the treasury: his fees are to be paid by the pe- 
titioner before transmission ; and when several petitioners or dis- 
tinct claimants, not being partners, or several cases or importations 
are embraced in one petition, the clerk is entitled to the same 
fees as if a distinct petition had been presented in each case. 
Rules 63, 64, D. C. S. D. and Appendix, Rules 97, 98, D. C. 
N. D.N. Y. 

‘The formalities observed, relative to the drawing up and trans- 
mission of the statement of facts, probably vary considerably in 
the several districts. In the Northern District of New York, an 
order is made and entered, reciting the fact of the presentation of 
the petition — that it satisfactorily appears that reasonable notice 
has been given to the district attorney, and to the collector by 
whom the seizure was made, (or within whose district the 
fine, penalty or forfeiture was incurred, &c. as the case may be) 
—that the District Attorney, or collector, (or both of them as the 
case may be) appeared (or did not appear as the fact may be,) 
that the judge thereupon proceeded summarily to inquire into the 
circumstances of the case: and directing that the clerk annex to 
the petition’ a statement of the facts appearing upon such inquiry, 
and transmit the same to the Secretary of the Treasury. 


} The act, in terms, requires the statement of facts to be annexed to the 
petition, and transmitted, &c. Perhaps its spirit would warrant the trans- 
mission of a copy of the petition instead of the original; and if so, it would 
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‘ The clerk, under the direction of the judge, then draws up a 
statement of the facts, annexes it, together with a transcript of 
the rule, tested, (after the manner of process) in the name of the 
judge, and having the seal of the court affixed to it, to the peti- 
tion, and transmits the whole to the Secretary of the Treasury. 

‘Warrant of remission.]| When the decision of the Secretary 
is in favor of the petitioner, a warrant of remission under the 
seal of the Department is sent to the clerk of the court whence 
the statement of fact was received. An exemplification of this 
warrant, under the seal of the court, is then furnished by the 
clerk to the petitioner; and, provided the case is one to which the 
authority of the Secretary extends, but not otherwise, it constitutes 
a valid defence against a legal prosecution for the fine, penalty, 
forfeiture or disability remitted. 

‘When the decision is adverse to the petition, such decision is 
also in like manner transmitted to the clerk.’ 


Robinson’s Virginia Practice. Since our last number was pub- 
lished we have examined more particularly Mr. Robinson’s book 
of practice in suits at law, in Virginia, and find it to be very 
faithfully and skilfully made. It is clear and complete in the di- 
vision of subjects and distribution of materials. The table of 
contents gives a very distinct view of all the divisions and sub- 
divisions; and answers the purposes of such a table, and also the 
alphabetical index of matters, as usually given in law books. 
Many of the subjects treated in the volume are branches of gen- 
eral law, so that it may be consulted by any lawyer out of Virginia 
for authorities or rules of proceeding, just as we consult Tidd or 
any other book of English practice. On such subjects Mr. Robin- 
son has cited English decisions and many of those in the courts of 
the United States and New York, and some few, here and there, 
from the reports in the other States. Had he referred still more 
fully to the practice in parallel cases in the other States, it would 
have enhanced the value and utility of his book, both in and out 
of Virginia. The practice in regard to setting off dower, for ex- 
ample, involves a great deal of the law of dower. The rules of 


be in more strict conformity with legal usage, to retain the original in the 
clerk’s office. The literal construction of the act, however, seems to be the 
safer one. It is proper however that the clerk should retain and deposit in 
his office a copy of the petition and of the statement of facts. 
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pleading again necessarily involves the law on the subject to 
which the example selected by way of illustration relates. The 
same remark applies to setting forth the cause of action, to the 
practice relating to witnesses and evidence, and indeed to many 
other titles. In all such cases the practice of other States is of 
some authority and application in Virginia and, vice versa, that of 
Virginia in other States; and since the object of an elementary 
treatise is not only to furnish the reader with the law as under- 
stood by the author, but also to give him a clew to the full and 
satisfactory investigation of each subject for himself, by referring 
him to all the law, wherever to be found, that will bear upon 
the subject, we think that Mr. Robinson would have added 
to the utility of his treatise by extending his inquiries and 
references to a wider range. Perhaps, however, he supposed that 
this would have extended his plan too much, his work is now 
large, the present volume consisting of nearly seven hundred pages ; 
and, besides, when an author has made a work very convenient 
and useful, and indeed almost indispensable‘to the profession in his 
own State, upon a plan embracing all that is essential in such a 
work, and has executed it very faithfully and skilfully upon the 
plan adopted, it is ungenerous and ungrateful to except to it 
merely because another might have embraced some few additional 
advantages, and still more so, if it be doubtful, after all, whether 
the plan is not the best that was practicable. It would, besides, 
be expecting too much of a lawyer to require him to be more 
acquainted with the law relating to practice in other States besides 
his own, especially when the lawyers in such other States do not 
themselves know any thing more of the practice, in them, than 
they can collect piecemeal by inquiries of others and by experi- 
ence. Payne and Duer’s work has led the way in this branch of 
legal learning, by giving a very full view of the practice in New 
York. Judge Conkling has made a work relating to the practice 
in the courts of the United States. In the other States the pro- 
fession are in as much darkness on points of practice as they were 
in Virginia before the publication of Mr. Robinson’s work. He 
says, ‘ The lawyer who commences his career in Virginia, is at a 
loss to discover in what respects the practice varies from the Eng- 
lish. Information of this nature he is under a necessity of seek- 
ing from others more experienced than himself.’ A similar re- 
mark applies to all New England, and we believe to all the United 
States except New York, and now Virginia. The lawyer, in his 
professional course, is somewhat in the situation of a navigator 
who trusts to picking up his latitude and longitude from such 
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vessels as he may speak on his voyage. He is liable to the same 
inconvenience from the diversity of replies he may get to his 
inquiries; for, though the leading doctrines may be settled by 
decisions and the rules of court, the opinions and decisions of dif- 
ferent judges at nisi prius upon the same point will vary from 
each other; and the same judge will forget at one time what he 
ruled at another; so that in regard to very many points there will 
in fact be no such thing as authoritative practice ; whereas, if the 
various decisions and customs are collected together, though 
many of them may be contradictory, the very circumstance of 
presenting them together in one general view, will tend to the 
establishment of uniform rules, and a lawyer will be enabled to 
find out what in fact the practice is, which, until the law and 
decisions and the usages on the subject are embodied in a volume, 
it will be quite impossible for him to do. By giving a full view 
of the practice in any State, therefore, a lawyer renders a very 
essential service to the profession, and also to the community — to 
the community, because he contributes to the settling, and the 
diffusion of a knowledge of the Jaw, so that the community will 
by this means have a law on many questions on which there was 
before practically no law at all. 

We give below the entire table of contents of this volume, with 
some few notes. 


TABLE OF CONTENTS. 

Introvuction. Classification of the courts —and jurisdiction 
of each class. 

1. County and Corporation Courts. 

Jurisdiction in chancery causes. Do. in civil causes at common law. 
Do. in criminal causes. Limited jurisdiction of corporation courts. Juris- 
diction of quarterly sessions. Do. of monthly sessions. Concurrent juris- 
diction of quarterly and monthly sessions. Called courts of oyer and ter- 
miner. Called courts of examination. 

2. Circuit Superior Courts. 

Jurisdictiction in chancery causes. Do. as courts of common law. In 
relation to criminal causes. Amount requisite in actions at law. Where 
actions may be brought. Cases of habeas corpus. Writs of error and super- 
sedeas. Cases of mandamus. Cases of certiorari. Controversies concern- 
ing mills, wills, and the like. Appeals as of right. Writ of prohibition. 
Removal of cause by consent. Admiralty cases. Where counties are on 
water courses. Duration of term. Special jurisdiction of Henrico circuit 
court. 

3. General Court. 4. Supreme Court of Appeals. 

Matter must be equal to one hundred collars. Excluding all costs. Free- 
hold or franchise. Suits for freedom. Session at Lewisburg. Session at 


Richmond. 
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Cuap. I. Personal actions given by statute. 1. Debt on note ; 
and debt by assignee. 2. Debt on foreign bills of exchange and 
negotiable notes, 3. Debt on joint obligations. 4. Debt on obli- 
ations which are joint and several. 5. Action by assignee against 
remote assignor. 6. Debt by obligee against devisees of obligor. 
7. Actions by executors or administrators against executors or 
administrators. 8. Action by creditor against sureties of executor 
or administrator for devastavit. 9. Action by creditor upon re- 
funding bond taken by executor or administrator. 10. Actions 
by and against committees or trustees. 11. Actions on bonds of 
public officers. 12. Action on indemnifying bond taken by a 
sheriff or constable. 13. Action on a bounds bond. 14. Action 
on appeal bond, where the obligee has sustained no damage. 15. 
Action upon a bond, where the obligee was dead at the time of 
the execution thereof. 16. Debt for rent. 17. Covenant by and 
against assignee of the reversion. 18. Action for unlawful dis- 
tress or for rescue thereof. 19. Action of debt for an escape. 
20. Action of account. 21. Action for slander. 22. Action by 
master against apprentice. 23. Actions upon penal statutes. 

Cuap. Il. Limitation of personal actions. 1. Of actions not 
founded upon any judgment or specialty. 

What actions the statute bars. When the cause of action accrues. New 
promise within five years. Do. by one joint contractor. Acknowledge- 
ment in action of debt. Acknowledgement of a tort. Exception of accounts 
between merchants. Further limitation of actions on store accounts. Pro- 
viso where judgment is arrested or reversed. Do. where plaintiffs are 
under disabilities, Do. where defendant obstructs the action. Do. as to 


action against master of a vessel. Further limitation as to accounts against 


decedents. Whether statute affects commonwealth. 


2. Actions upon specialties. 3. Actions upon judgments. 

Cuar. ILI. Process by which common personal actions are com- 
menced, 1. Of the writ of capias ad respondendum. 2. Indorse- 
ment of action, and direction as to bail. 3. Cases in which a 
summons issues instead of a capias. 4. How the capias or sum- 
mons is executed and returned. 

Cuar. IV. Proceedings at rules in personal actions. 1. When 
defendant may appear and give rule to declare. 2. Of the decla- 
ration. 

Commencement and names of parties. Species of action. Matter for 
which the action is brought. Statement of time. Statement of place. 
Consideration of contract. Profert of specialty. Contract to be stated 
without variance. Condition precedent. Notice to defendant. Special 
request. Assignment to plaintiff. Breach of the contract. Assignment of 
several breaches. Statement of plaintiff’s damages. 

3. When account must be filed with declaration. 4. After 
declaration, where the defendant has appeared. 
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Oyer of writ, deed or record. Plea to the jurisdiction. Plea in suspen- 
sion. Pleas in abatement. Pleas in bar. Rule to plead. Rule to reply. 
Rule to rejoin. Rule for any other proceeding. 

5. After declaration, where there is no appearance by defend- 
ant. 6. In what cases writ of inquiry must be awarded. 7. Where 
there are infant defendants. 8. Where the first process is not re- 
tnrned executed. 

Cuap. V. Proceedings in personal actions not required to be at 
rules nor in court. 1. When defendant may have security for 
costs. 2. Right of special bail to surrender defendant. 

Power of bail to take principal. Time within which surrender must be 
made. When bail is discharged without surrender. Mode of surrender ; 
and its effects as to bail. Effect of surrender upon principal. 

3. Scire facias where either party dies. 4. Removal of cause 
by habeas corpus or certiorari. 5. When venue may be changed.” 
6. In what cases depositions may be taken.* 

When witness is unable to attend. When there is a single witness. 
When witness is a public officer. When witness resides out of common- 
wealth. When witness resides in a foreign country. Notice of taking 
deposition. Adjournment from time stated in notice. Other matters in 
relation to depositions. 

7. Arrangement of the court docket. 8. Subpenas for wit- 
nesses. 

Cuar. VI. Proceedings in court in personal actions before judg- 
ment. 1. Pleas to set aside an office judgment. 

In debt on simple contract. In debt on specialty for payment of money. 
In debt on bond with collateral condition. In action upon assumpsit. In 
action of covenant. In action of detinue. In action of trespass. In case 
for slander or other tort. In action against personal representative. In 
debt against heirs and devisees. Where there are several pleas.‘ 


1 C.5.s. 4, p. 190. The practice of removing a cause by habeas corpus 
is not known in some of the States. Mr. Robinson says, ‘The writ of 
habeas corpus cum causa is now seldom used in Virginia.’ 

2 C. 5. s. 5, p. 193. The laws of Virginia provide that on motion and for 
good cause shown the venue may be changed to another county or circuit. 
So if a judge of the court is interested. 

3 C, 5. s. 6, p. 195. The depositions of judges and other magistrates, 
whose official duties prevent their personal attendance as witnesses, may be 
taken and used in a cause in Virginia. 

4 C. 6,8. 1, p. 217. The law of Virginia in relation to double pleading is 
substantially the same asin England; but the 1 R. C. 1819, p. 510, s. 33, 
permits issues of law and fact upon the same subject matter. 

According to a recent decision in Massachusetts the plaintiff, and so from 
analogy the defendant, may in most cases avoid the rule against double 
pleading. When a plaintiff declares in two counts for the same cause of 
action he may reply in respect to each count separately, so that if he wishes 
to reply double he may secure the privilege by declaring double. This 
goes very far towards relieving the attorney from the inconvenience and 
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2. From the filing of plea till there is issue in fact. 

Replication to special plea. Rejoinder to replication. Mode of compel- 
ling party to make up issue. 

3. Where the issue in fact is immaterial. 4. How issue in law 
is made up on demurrer. 5. When defendant may rely on a set- 
off; or plead matter in nature of a set-off. 

Where debts are due in different rights. As to the time of acquiring set- 
off. In what cases set-off must be pleaded. 

6. When a defendant who has pleaded may add to his pleas. 
7. Granting leave to amend pleadings; and consequences thereof. 
8. Where tender is pleaded; or money paid into court. 9. Mo- 
tions to consolidate ; and to stay proceedings. 10. Removal of 
cause from state court to court of United States. 11. When de- 
fendant may be ruled to give bail ; and how bail is excepted to. 
12. Mode of obtaining a discovery at law.! 13. Where parties 
are changed, from death or other cause. 14. When a party may 
have a continuance. 

Where there is default in pleading. Where there is default in giving 
security forcosts. Where suit is revived against a representative. Where 
a witness is absent. 

15. Rule upon sheriff or witness where subpeena is disobeyed. 

Cuap. VII. Judgments in personal actions not on verdict. 1. 
Judgments in the office which become final. 

Date of the judgment. Amount for which judgment is to be given. Ne- 
cessity of filing bond, bill or note. Where there has been an attachment. 
Where process is not served on all the defendants. Effect of error in an 
office judgment. 

2. Where nonsuit or dismission is entered in court. 3. Judg- 
ment upon confession in court. 

Amount for which judgment is to be entered. Where the defendant is a 
representative. Where there are several defendants. When confession 
operates as release of errors. Confession when defendant is not present. 

4. Judgment upon award. 

Act concerning awards. General operation of the act. When suit cannot 
be referred. When order of reference may be set aside. What previous 
errors are cured by the reference. Notice of the time and place of arbitra- 
tion. What time is allowed for making award. What persons may make 
the award. Favor shown toawards. Certainty requisite in award. When 
award is within submission. When mistake as to facts or principles is 


absurdity of the rule against double pleading. In New York the legislature 
has abolished the rule. 


1 C. 6,s. 12, p. 242. The Virginia law contains an excellent provision 
which ought to form a part of every code. It provides that ‘in any action 
at law,’ a party may file interrogatories to be put tothe other party; which 
he shall be compelled to answer on oath, ‘ if it shall appear to the court that 
answers to such interrogatories will be material evidence in the case.’ 
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apparent. Where there has been partiality cr misbehavior. Mutuality in 
award. Mode of entering up judgment on award. 

5. Judgment upon demurrer. 

Demurrer to declaration. Do. to plea in abatement. Do. to replica- 
tion to plea in abatement. Do. to defendant’s pleain bar. Do. to repli- 
cation to pleain bar. Do. to rejoinder to replication. 

Cuar. VIL. Trial by jury in personal actions. 1. How the 
jury is summoned and impannelled.' 2. Evidence given to the 
jury. 

What is to be proved. Proofs must correspond with the pleadings. Proofs 
not embraced by issue may be given in mitigation. Proofs given in mitiga- 
tion must have such tendency. Proofs sustaining count not sufficient if 
count be bad. The matters proved must be by the best evidence. In some 
cases parol evidence as good as written. Party not confined to a single 
evidence on one point. Where admissibility depends on other facts. Acts 
of legislatures. Foreign laws. Judgments and other proceedings in suits. 
Matters of record not in suits. Authenticated copies of records. Documents 
from without the state. Books of a corporation. Notarial protest. Proof 
of hand writing. When written evidence may be aided by parol. Proof of 
document by secondary evidence. Competency of witness. Who are in- 
competent by statute. Party to negotiable instrument not disqualified. 
When husband or wife is disqualified. What interest will disqualify. 
When a party to the suit may be admitted. Declarations of a party or privy. 
Statements of one not a party nor privy. Exceptions to the rule excluding 
hearsay. Where a deposition is objected to in whole or in part. Where a 
witness dies leaving no deposition. Character of third persons. Credibility 
of witness.* Sufficiency of the evidence to establish facts. 

3. Instruction from the court to the jury upon the law. 4. Bill 
of exceptions to opinion of the court. 5. Demurrer to the evi- 
dence. 

Which party may demur to the evidence. At what time the demurrer 
may be tendered. Demurrer must state evidence on both sides. Admission 
in favor of party whose evidence is demurred to. Party who demurs waives 
his conflicting evidence. Court should see that material facts are stated. 
Power of court to compel joinder in demurrer. 

6. Argument before the jury. 7. Adjournment and discharge 
of jury. 


1 C. 8, s. 1, p. 295. It seems that juries in civil cases are always sum- 
moned from among the bystanders, and that there is no venire facias 
issued by the court, as in other States, to summon jurymen to attend during 
the term. But the jurymen summoned by the sheriff must have certain 
qualifications as to property; and either party may, before a juryman is 
sworn, object his want of the required qualification. 

2 C. 8, s. 2, p. 338. The Virginia law appears to guard the right of a trial 
by jury with some strictness ; and it is held error in the court to give any 
opinion to the jury on the weight of evidence. This is undoubtedly correct 
in principle, though the practice is otherwise in the English courts and in 
some of those of the United States. 
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Cuar. IX. Verdict and judgment in personal actions. 1. Ver- 
dict of the jury where it is general. 

Verdict must respond to all the issues. Necessity of response to the 
whole of each issue. Verdict cannot find matter out of the issue. Matter 
found within issue may be strengthened by additional finding. Interest 
allowed in actions upon contract. Amount recoverable on penal obligation. 
Form of verdict in debt. Do. in covenant. Do. in assumpsit. Do. in 
detinue. Do. in action for tort. Do. on writ of inquiry. Privy verdict. 

2. Verdict of the jury which is not general. 

Where there is a demurrer to evidence. Where the verdict is special. 
Where specific points are reserved. Where the parties agree the facts. 

3. Venire facias de novo; and new trial. 

Where the court has misdirected the jury. Where the jury has found 
contrary to evidence. Where separation or other misconduct of jury. Where 
damages are excessive or toosmall. Where one defendant is convicted and 
another acquitted. Condition of paying costs of first trial. Verdict if set 
aside at all is set aside in toto. Number of new trials. 

4, Exceptions to opinion refusing or granting new trial. 

Exception where new trial is refused. Bill of exceptions must state all 
the facts. Where the verdict is supported by the facts. Where the verdict 
is not sustained by the facts. Bill must state facts and not evidence of facts. 
Not necessary to state inferences from facts. Not always objectionable to 
state evidence. Exceptions where new trial is granted. 

5. Motion in arrest of judgment; and effect of statute of jeofails. 

Where the defendants have all pleaded. Where none of the defendants 
have appeared. Where one defendant has appeared and another has not. 

6. Judgment on general verdict. 

Upon plea in abatement or in bar. General rules as to the recovery of 
costs. Certainty requisite in judgment. Debt on simple contract or single 
bill. Debt on bond with condition for payment of money. Debt for ster- 
ling money. Debt on bond with collateral condition. Action of detinue. 
Action sounding entirely in damages. Action against personal representa- 
tive. Debt against heirs and devisees. Whére there are several defend- 
ants. Form of judgment for defendant. 

7. Judgment on verdict which is not general. 

Where there is a demurrer to evidence. Where the verdict is special, 
&e. 

Cuar. X. Proceedings peculiar to replevin. 1. Cases in which 
replevin will lie. 2. Bond taken on suing out writ of replevin. 
3. Proceedings from emanation of writ until time of pleading. 4. 
Nature of the pleadings. 

Declaration. Plea denying property to be plaintiff’s. Avowry of dis- 
tress. Pleas to the avowry. Plea denying landlord’s title. Non tenuit. 
Coverture. Nothing in arrear. Set-off. 

5. How the parties are compelled to make up an issue. 

In the circuit courts. In the county and corporation courts. 

6. Trial, verdict and judgment. 

Cuap. XI. Suits for freedom. 1. From the filing of petition 
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until process issues.4, 2. From the return of process until issue is 
joined. 3. When to be tried; and who shall not be jurors. 4. 
Evidence at the trial. 

How emancipation may be made. Proof of emancipation by will. Do. 
by other instrument. Where the emancipator had no title. Where child- 
ren of the slave are born after instrument is executed. 

5. Form and effect of the judgment. 

Nature of the judgment as to costs. 

Cuar. XII. Cases of caveat. 1. When a caveat may be enter- 
ed; and consequence of not entering it. 2. Proceedings after 
the caveat is entered. 


Cnapr. XIII. Action of eyectment. 1. Right of entry. 

Entry upon disseisor by disseisee. Do. by heirs of disseisee. Do. by 
devisees of disseisee. Entry upon bargainor by those claiming under bar- 
gainee. Entry upon widow of bargainor by claimants under bargainee. 
Entry upon heirs of disseisor. Entry in case of abatement. Entry in case 
of intrusion. Entry by wife notwithstanding default of husband. Entry by 
reversioner notwithstanding default of tenant for life. Entry by wife not- 
withstanding conveyance by husband. Tenant may require claimant to 
prove his right of entry. In some cases defendant not at liberty to prove 
outstanding title. Estate in trustee cannot be set up against cestui que trust. 
Tenant cannot set up title against that under which he entered. But ten- 
ant may show that the lease continues. Where the tenancy is ended by 
notice to quit. When proof of notice to quit is dispensed with. Limitation 
of right of entry. 

2. Of the declaration. 

Where there are several counts. Who may be joined in same count. 
Nature of each count. Notice to tenant. How notice is served. 

3. Conditional order; and judgment by default. 4. Entering 
into common rule ; plea of general issue; and effect thereof. 5. 
Order of survey. 6. Death of parties. 7. Amendment of decla- 


- 


ration. 8. Proof at the trial. 

Claimant of lands must have paid taxes. What is to be shown where the 
claimant is a purchaser of Jand sold for taxes. Where plaintiff claims under 
a mortgage or trust which is satisfied. Where claimant is a vendor and 
defendant is a vendee entitled to specific execution. On question of bound- 
ary, parol evidence may be given of marked trees upon the line. Entry 
may be admitted to identify the calls of a patent. 

9. Verdict of the jury. 10. New trial. 11. Judgment; and 
legal effect thereof. 

No bar in subsequent action. No evidence of title at the date of the de- 
mise. Form of the judgment. How defendant may get the value of his 
improvements. 


1 C. 11, s. 1, p. 425. * Every poor person who shall have cause of action, 
shall have, by the direction of the court before whom he would sue, writ or 
writs according to the nature of his case, nothing paying for the same.’ 1 
R. c. 1819, p. 481, s. 1,2. Taken from 11 H. 7, e. 12. 
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Cuar. XIV. Writs of right. 1. Limitation of action. 2. Writ 
to institute the action. 3. Count. 4. Conditional order; and 
judgment by default. 5. Where the first writ is not executed. 
6. From the defendant’s appearance until the mise is joined. 

Plea of non-tenure. Plea of joint tenancy. Plea of several tenancy. 
Other pleas in abatement. Demurrer to count. Pleain bar. Replication. 
Mise. Defence by other than the tenant. 

7. Death of parties. 8. Trial of the Mise. 

What may be given in evidence under the mise. Actual possession need 
not be proved. Where the demandant claims as devisee. Comparison of 
rights. Rules in relation to proof generally. 

9. Effect of nonsuit. 10. Verdict and judgment. 

Damages may be assessed. Form of general verdict. Special verdict 
may be found. New trial may be granted. Statute of jeofails extends to 
writs of right. Form of judgment for demandant. Do. for tenant. In some 
cases the judgment is no bar. How tenant may get value of his improve- 
ments. 

Cuar. XV. Dower. 1. Of what a widow may be endowed. 

Where the husband was seized. Trust estates. Mines of coal, lead, &c. 

2. Assignment of dower by the heir. 3. Widow’s quarantine. 
4. Commencement of action for dower. 5. Proceedings at rules. 
6. Pleas by the tenant. 

Where dower has been received of another tenant. Where there is a 
jointure in lieuof dower. Where the wife leaves the husband. Where the 
husband lost the land in which dower is claimed. 

7. Verdict and judgment. 

Where the husband dies seized. Where the husband has aliened.!| How 
he assign ment of dower is made. Where the verdict is for the tenant. 
When a judgment in dower is no bar. 

Cuap. XVI. Suits relating to lands not before mentioned. 1. 
Complaint of unlawful entry or detainer. 

To whom remedy extends and limitation thereof. Form of complaint. 
Affidavit that complaint is true. Warrant to officer. Service and return of 
warrant. How subpoenas for witnesses shall be issued and executed. How 
court is constituted. Trial by jury. Form of verdict. New trial. How 
judgment shall be entered and executed. Effect of judgment. How judg- 
ment may be reversed and consequence of reversal. 

2. Monstrans de droit. 3. Action of waste. 4. Partition. 

Cuar. XVII. Taxing costs. 


Attorney’s fee. Tax on law process. Clerk’s fees. Fees of sheriff, ser- 


1 C. 15,s. 7. p, 490. On the subject of dower, in case of improvements 
by the heir, or alienation by the husband and improvement bythe alienee, Mr. 
Robinson cites the English law and the decisions in New York and Massa- 
chusetts, which differ in one respect; in New York the widow is not entitled 
to the advantage by rise in the value of the land after alienation by the 
husband, in Massachusetts she is entitled to the advantage of rise in value 
independent of any improvements made by the alienee. The Virginia 
reports appear not to furnish any decisions on this subject. 
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geant, coroner and constable. Where a notice is served, whether by an 
officer or not. Costs incurred in taking depositions. Allowance to wit- 
nesses for attendance. Deductions froin the costs incurred by the success- 
ful party. 

Cuar. XVIII. Executions. 1. General rules applicable to the 
different sorts of execution. 

Within what time first execution must issue. To whom directed, Form 
of execution. Whenreturnable. Teste. Authority of attorney to control 
execution. Sheriff must return how he has executed the process. 

2. Writ of fieri facias. 

Lien upon goods and chattels. When levy may be made.’ What may 
be levied on. Money may be taken. Goods of the debtor conveyed by a 
deed void as to creditors. Where the conveyance is voluntary and by a 
person indebted at the time. Where a person not indebted at the time 
makes a gift which is not recorded nor possession delivered. Where the 
debtor has been in possession five years under aloan. Where the debtor 
has sold his goods without delivering possession. Absolute deed by feme 
immediately before marriage good against husband’s crediters. Sale by 
father to child may be good though child reside in father’s family. Sale 
may be good though former owner retain possession, if made by a third 
person and if public and notorious. Mortgagor or grantor in deed of trust 
may retain possession. What power given to the grantor will make a deed 
of trust fraudulent. Deed of trust or mortgage must be duly recorded. 
Purchaser under execution not affected with notice of unrecorded deed. 
Equitable interest of grantor in mortgage or trust cannot be levied on. Deed 
of trust by feme though not recorded good against husband’s creditors. 
Remedy of creditors where grantor in void deed has died. If personal 
representative have possession, goods conveyed by decedent may be levied 
upon. Where decedent had an equitable but not a legal title. Where pro- 
perty of decedent is in possession of legatees or distributees. Where the 
property is upon leased premises. 


Where partnership effects are taken. 
When slaves may be taken. 


To whom increase of slaves belongs.2) What 
Bond for the forthcoming of property at the day of sale. 
When sheriff may require an indemnifying bond. How, when and where 
sale shall be made. Authority of sheriff to receive money 


constitutes a lev y- 


Sheriff’s com- 
missions and other charges. 


How sheriff is to dispose of money made under 
execution.® 


Power of court to direct proper disposition of money. Where 


1C.18,s.2,p.511. It has been decided in Virginia that money may be 
levied under a fi. fa. notwithstanding the old maxim that it has no ear-mark. 
It is not stated by Mr. Robinson whether there is any distinction in this re- 
spect between the precious metals and bank notes. 

2 C. 18, s. 2, p. 527. In regard to the property in the increase of slaves 
it has been held in Virginia that such increase born during a temporary 
interest in the mother belongs not to the person having the temporary inter- 
est, but to the owner of the mother. 

°C. 18,3. 2, p. 533. According to the law of Virginia the sheriff must 
bring into court the money received by him on a levy of an execution, and 
the court orders to whom it shall be paid over; though in modern practice 
the sheriff in fact pays it over to the judgment creditor, where no claim is 
interposed 
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there is an injunction. Return upon fieri facias. Where goods remainjin 
sheriff’s hands unsold. Effect of levy in preventing new execution. 

3. Writ of elegit. 

Where debtor parted with legal estate after term commenced. Where 
debtor parted with an equitable estate after term commenced. Where 
debtor had conveyed previous to term by deed not recorded. How long 
lien of judgment will operate against debtor. Operation of lien as against 
debtor’s alienees. As to the quality of estate which may be extended. As 
to the moiety which should be extended where debtor has aliened. As to 
the moiety which may be extended where there are several judgments. 
Form of the inquisition. Where tenant by elegit is evicted. 

4. Writ of capias ad satisfaciendum. 

When this process should not be executed.! 


To what jail the debtor 
shall be committed. 


Creditor liable to jailor for support of debtor. Where 
Debtor may tender property in discharge of his body. 
Debtor may discharge his body by paying money. 


debtor escapes. 


Debtor may go out of 
prison upon giving security to keep within certain bounds. Debtor may 
go out of custody upon obtaining an injunction. Debtor may be discharged 
Insolvent’s whole estate vested in 
sheriff. Sheriff to make sale of insolvent’s estate. Sheriff to return sched- 
ule and account of sales. 


upon making oath to his insolvency. 


Where insolvent delivers up debts or estate in 
Nature of creditor’s lien where debtor is taken in 
How new execution may issue where debtor has been charged 
in execution. Where debtor is not discharged by plaintiff’s consent. In 
case debtor die in execution. Where debtor is discharged by taking oath 
Where debtor is discharged for non-payment of jail fees. 


Where debtor obtains discharge by tendering property insufficient or in- 


possession of another. 


execution, 


of insolvency. 


at 
cumbered. 


5. General rules in relation to issuing a second execution. 
Where sheriff makes return on first execution. Where return day has 
Where return day of first exe- 


When cost of second execution is borne by plain- 
tiff and when by defendant. 


arrived and first execution is not returned. 
cution has not arrived. 


Limitation of right to sue out new execution. 
6, Executions in particular cases. 


Against a corporation. Distringas after judgment in detinue. Extendi 


facias against an heir after judgment on bond of ancestor. 
issued by a justice is returned no effects. 


7. Power of court to quash execution. 


Where execution 


Where it issues against a person without a judgment against him. Where 
the record shows the judgment to be discharged. Where the discharge of 
Who may move to quash. 

8. Power of court to direct clerk to issue execution. 


Cuar. XIX. Scire facias upon judgment or recognisance. 1. 
In what cases writ should issue. 


the judgment does not appear of record. 


' C. 18, s. 4, p. 549. The laws of most of the States provide that a mem- 


ber of the legislature shall have the privilege of exemption from arrest. 
The law of Virginia is the same, but it provides that when a member under 


arrest is Jiberated under his privilege, he shall return himself as a prisoner 
after his privilege ceases. 
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Where execution has not issued within the year. Where there is a 
change of parties by death. Where judgment is joint against two, scire 
facias against representative of first decedent. For or against administrator 
de bonis non. Where feme plaintiff or defendant marries after judgment. 
Where husband and wife recover judgment and wife is survivor. Where 
money becomes payable under judgment after rendition thereof. Where 
goods, land cr debtor have been taken in execution. Upon recognisance of 
special bail, criminal or witness. 

2. Limitation of writ. 3. How writ is sued out. 4. Form of 
writ. 

To whom directed. Judgment must be correctly stated. Recognisance 
must be set forth as it is. Where several recognisances of special bail in 
one cause. Matter posterior to judgment or recognisance. When scire 
facias is returnable. 

5. Service and return of writ. 6. Proceedings at rules. 

Award of new process. Award of execution on return of process exe- 
cuted. Do. on return of two nihils. When writ of inquiry is proper. 
Where defendant appears. 

7. Amendment of sheriff’s return. 8. Change of parties to 
writ. 9. Pleas to writ. 10. Final judgment. 

By default. Where bail surrenders principal. Where there is a confes- 
sion. On plea of no such record. No damages for detention of debt can be 
given in a scire facias. 

11. Execution. 

Cuar. XX. Motions for judgment and award of execution. 1. 


General rules applicable to motions. 

Notice to defendant. Where judgment is for defendant. Judgment for 
costs. Exceptions to judgment. 

2. Motion on forthcoming bond. 

Tenor of obligation. Form of condition. Sealing and delivery. Forfeit- 
ure of bond. Return of forfeited bond to clerk’s office. Forfeited bond has 
force of judgment. How far forfeited bond discharges previous judgment. 
Consequence of quashing forthcoming bond as faulty. Where the bond isa 
good common law bond. Who should be plaintiff in the motion. Judgment 
on bond by default. Judgment against one on notice to several. Judgment 
where defence is made. When the execution is part of the record. Judgment 
in appellate court. 

3. On three months replevy bond taken for rent. 4. By surety 
against principal.' 

Valid judgment against surety. Proof of suretyship. Proof of payment 
by surety. Judgment against principal. Judgment against heirs. What 
will constitute part of the record. 

5. By surety against co-surety. 6. By bail against principal. 


1C. 20,s. 4, p. 604. The law of Virginia provides a very convenient 
proceeding as between principal and surety, whereby the surety, in case of 
judgment and execution against him on the debt for which he is surety. may 
by motion merely, in the same court, have execution on the same judgment 
against the principal. 
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7. By turnpike company against delinquent stockholder. 8. By 
president and directors of literary fund against treasurer of school 
commissioners. 9. By jailor against creditor for jail fees. 10. 
By creditor against debtor for jail fees. 11. By client against 
attorney for money received. 12. Against sheriff for poor rates 
collected. 13. Against sheriff for failing to pay or render account 
of county levy. 14. Against officer for clerk’s fees collected. 
15. Against officer for not returning execution. 16. Against 
officer for not making other returns. 17. By creditor against 
officer for money received under execution. 

Return of levy. Demand upon officer. Who is the creditor that can 
make the motion. As to motion against deputy sheriff. Against sureties of 
deputy. Against sheriff and his sureties. At what court motion may be 
made. Amount for which judgment should be rendered. 

18. Against officer for surplus arising from sale under execu- 
tion. 19. Against officer for money received in other cases. 20. 
By sheriff against deputy for amount of judgment against sheriff 
for deputy’s misconduct. 

Judgment must be for misconduct of deputy. Judgment against deputy 
and sureties jointly or severally. Amount for which judgment should be 
against deputy and sureties. 

21. By sheriff against deputy for money received under execu- 
tion. 22. By sheriff against deputy for taxes. 23. By sheriff 
against deputy for other monies. 24. By sureties of sheriff for 
execution against his lands. 25. By sheriff for execution against 
lands of deputy and his sureties. 26. By sureties of deputy 
sheriff for execution against his lands. 27. When the clerk shall 
indorse that no security is to be taken. 

Cuapr. XXI. Altachments. 1. Against absconding debtor. 

By whom complaint should be made. What complaint must be made. 
For what amount the attachment should be granted. When returnable and 
to whom directed. Bond taken before granting attachment. How attach- 
ment is served. Where debtor absconds on Sunday. Duty of officer to 
keep property attached. How attachment may be replevied. Proceedings 
after property is replevied. Proceedings in court where no replevy. 

2. Where debt is under $20 and debtor removes his effects. 
3. Where debtor removes before debt is payable. 4. Where 
tenant will remove his effects before rent will be payable. 

Who may obtain attachment. By whom attachment may be executed. 
Proceedings after attachment is served. 

5. Where tenant has actually removed his effects before rent is 
due. 6. Attachment against a vessel for penalty incurred by 
master under act concerning slaves. 

Cuap. XXII. Civil causes affecting the public, not cognisable in 
the general court. 1. Overseers of pdor against father of bastard 
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child. 2. Petition by creditor of person whose lands have escheat 
ed. 3. Petition by person having demand against commonwealth. 

Of what nature demand must be. Effect of act of limitations. Allowance 
of interest. 

Cuar. XXIII. Correction of errors by the court in which the 
same are committed. 1. Amendment on motion. 

Rule at common law. Statutes in force before January 1, 1820. Stat- 
utes now in force. Decisions prior to January 1, 1820. Decisions since 
January 1,1820. Where plaintiff may cure error by releasing excess in 
judgment. 

2. Writ of error coram vobis. 

Cuar. XXIV. Mandamus, prohibition and habeas corpus. 1. 


Writ of mandamus. 

In what cases mandamus will lie. When mandamus does not lie. Case 
in which statute gives mandamus. Mode of proceeding. 

2. Writ of prohibition. 3. Writ of habeas corpus ad subjici- 
endum. 

Cuar. XXV. Writs of error and supersedeas. 1. rom circuit 
courts to county and corporation courts. 

Transcript of the record. Who may petition. Nature of petition. Cer- 
tificate of counsel. Necessity of judgment being final. Within what time 
petition shall be preferred. When order allowing writ shall be delivered to 
clerk. Upon what terms writ is issued. How execution is suspended 
before obtaining supersedeas. When writs of error and supersedeas are 
returnable. Form and effect of supersedeas. How supersedeas is served. 
Writ of error where petitioner cannot give security. Writ of certiorari. 
Plea by defendant in error. Death of parties. Effect of a dismission. 
Judgment of affirmance. Judgment of reversal. Party prevailing recovers 
costs. Such judgment as court below should have rendered. When a re- 
pleader will be awarded. When other proceedings are directed. 

2. From court of appeals to circuit courts. 

Certificate of counsel. Necessity of judgment being final. Within what 
time petition shall be preferred. When order allowing writ shall be deliv- 
ered to clerk. Upon what terms writ is issued. How execution is sus- 
pended before obtaining supersedeas. How process is issued and when 
returnable. Judgment. 

3. Proceedings after judgment in appellate court. 

Taxing costs. Certifying decision of appellate court. Execution accord- 
ing to decision. Where judgment in detinue is affirmed. 








MISCELLANY. 


Liability of Stage Proprietors for not forwarding a passenger. 
In the supreme court of New York at the sittings in New York, 
in November, 1832, Mr. Justice Ruggles presiding, an action was 
tried against Messrs. Rice & Baker, proprietors of a line of stages 
running from New York to Albany, under the following circum- 
stances: 

The plaintiff had, in March, taken a seat for Albany in one of 
the defendant’s coaches; two carriages went on in company ; 
when they arrived at Hudson, there remained but four of the 
original passengers ; two of these, and five Hudson passengers, 
were put in a stage coach, upon the ground that the roads had 
been rendered impassable for coaches by heavy snow drifts, and 
that the coach going on would only proceed a few miles, when 
the passenger would be placed in a wagon, and the coach sent 
back. The driver insisted that the remaining passengers (includ- 
ing the plaintiff) should take an open wagon. ‘The plaintiff 
offered to go on in the coach as far as it went, and then, if the 
roads were found impracticable for that carriage, to take the 
wagon; but the driver refused, stating that the load would be too 
great for the horses. The plaintiff then suggested that the bag- 
gage should be transferred from the coach to the wagon, which 
would remove that objection; this course was also urged by the 
passengers in the coach. The driver, however, refused to accord 
to it, stating that he had been directed to divide the passengers 
and baggage equally. The plaintiff then refused to go in the 
wagon, and hired a hack, but was delayed in reaching Albany 
considerably behind the arrival of the coach. It appeared that 
the weather was cold, and the evening dark and stormy. It also 
appeared, that two stage coaches arrived at Hudson from Albany 
the same day, which were full of passengers, and that in fact, the 
road between those two cities were the best part of the whole route. 
The circumstances were fully stated to Mr. Baker on the following 
morning, and the plaintiff ordered to discharge the defendants 
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from all liability, if they would pay the hack bill, ($10) this how- 
ever, they refused to do. 

The defendants attempted to establish, that the contract had 
been made with the proprietor of another line of coaches, but it 
appeared that both lines formed a partnership concern. 

Mr. Justice Ruggles charged the jury, that the line of the de- 
fendants’ was one of the post-coaches, and that they were bound, 
if practicable to send on passengers in these carriages. ‘That it 
was practicable was evident from the fact, that the coach which 
they had sent on, had arrived at Albany the same evening. 

Also, that the passengers taking seats at New York were en- 
titled to a preference over the way passengers, as the prior con- 
tract was made with them. 

The jury found a verdict in favor of the plaintiff of $ 125. 

N. Y. Com. Adv. 


A slave of a foreign country coming to Massachusetts is entitled 
to his liberty. Supreme Judicial Court of Massachusetts; Dec. 
4, 1832. Before Shaw, C. J.; case of the negro Francisco. 

A habeas corpus was brought against Mrs. Howard, a lady who 
had resided in the Island of Cuba, in order to have the body of 
Francisco, a colored boy, twelve or fourteen years of age, (whom 
it was alleged that the defendant intended to carry to the Island 
of Cuba, and there keep or sell as a slave,) brought before the 
Court. 

The defendant, in her return to the habeas corpus, stated in 
writing, that the boy Francisco was her servant, that he was free, 
and that she did not claim him as a slave, and submitted herself 
to such order in the premises as the Court might see fit to make. 

To contradict this return, several witnesses were produced, who 
proved that Mrs. Howard purchased Francisco as a slave, that 
she had held him as a slave at Havana, and had brought him 
with her from thence to this country, that she intended to carry 
him back to Havana, and that she had spoken of him since she 
had been here, as her slave, her property, &&c., and had exhibited 
great anxiety lest- he should be taken away from her while in this 
country. The evidence was strong to show that Mrs. Howard 
intended, or had intended, until this habeas corpus was brought, to 
claim him as her slave in Havana, on her return there. 

On behalf of Mrs. Howard, evidence was produced to prove 
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that the boy was very much attached to her, and she to him; 
that she had treated him with great kindness, and had no design 
to sell him; and that before leaving the Havana, she was admon- 
ished that he would become free on being brought into this 
country, and that the boy preferred going with her to remaining 
here. 

Curtis, on behalf of Mrs. Howard, contended, that the court 
ought not to deprive her of the care of a boy, whom she had 
treated kindly, and who was attached to her, and desirous of 
going with her; that the boy was free, and would still continue 
to be free, on going to Havana; that his actual condition would 
probably be better, if he went with her, than if he was kept in 
this country ; and her counsel further stated that she was per- 
fectly willing to have the question, whether or not the boy should 
go with her, left to his own decision. In support of this course, 
he cited a case decided by Chancellor Kent, and another by the 
Supreme Judicial Court of Massachusetts, in the matter of a 
writ of habeas corpus, directed to the society of Shakers, to re- 
lieve a young person detained by them. The counsel also de- 
nied the authority of the court to interfere in a case where the 
respondent exercised no restraint over the person of the minor, 
and the minor himseif made no complaints of restraint or detain- 
ment, but remained with the respondent of his own free will. 

Sewall, on the other side, urged that Francisco, on being 
brought into Massachusetts, became free; that it was evidently 
Mrs. Howard’s intention to make him a slave again, when she 
arrived at Havana; that he was entitled to the same protection 
of the court as any other free person in Massachusetts; and 
that the court ought to interfere to preserve him from slavery. 
His affection for Mrs. Howard, and his desire of going with her, 
were no sufficient reasons for sending him to a place where he 
would inevitably be deprived of his freedom. And the counsel 
requested, that as Francisco was too young to determine what 
was for his interest, the court would appoint a guardian to act for 
him in the case. 

Suaw, C. J., after examining Francisco privately, and ascer- 
taining that it was his desire to go with Mrs. Howard, delivered 
an opinion, of which the following is a very imperfect sketch. 

The question before the court is one of great importance. 
The writ of habeas corpus is intended for the protection of per- 
sonal liberty. If Mrs. Howard, in her return to the writ, had 
claimed the boy as a slave, I should have ordered him to be dis- 
charged from her custody. But it appears from her return to the 
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writ, that she does not claim him asaslave. The boy, by the 
law of Massachusetts, is in fact free; and Mrs. Howard having, 
by her return to the writ, disclaimed to hold him as a slave, has 
made a record of his freedom, and cannot make him a slave again 
in the Island of Cuba. 

The evidence shows that up to a very recent period, she in- 
tended to claim him as a slave on carrying him back to Havana. 
But after the disclaimer which she has made in her return, ought 
the Court to interfere to prevent the boy from going to Cuba 
with her, merely because he will be in more danger of being 
made a slave there, than if he was retained inthis state? I think 
not. I know of no precedent of a guardian ad litem being appoint- 
ed in a case of this kind. The Court must act as the boy’s guar- 
dian. He appears to be attached to Mrs. Howard, and to be 
desirous of going with her, and | think it is for his interest to be 
allowed to do so, if he pleases. He can, therefore, go with her 
or not, ashe chooses. And all persons will be prohibited from in- 
terfering or attempting by force to prevent him from going with 
her, if such continues his wish.— Boston Atlas. 
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Whately on Secondary Punishments, in 1 vol. 8vo. 

Rain’s Practical Treatise on Assets, Debts, &c. 1 vol. 8vo. 

Shelford on the Law of Lunatics. 8vo. 

Watkin’s Principles of Conveyancing. By Merrifield. Royal 8vo. 

Woolrych on Capital Punishments. 12mo. 

Godson’s Supplement to the Law of Patents and Copy Right. 8vo. 

Statutes at Large. 4to. Vol. XII. Part 4. 2 and 3 William IV. 
Do. 8vo. 

Atkinson on Marketable Titles. 8vo. 

Price’s Reports. Vol. X. Part 2. 


ENGLISH REPUBLISHED. 

The Sixth Volume of Maule and Selwyn’s Reports, uniform with 
the English and American Editions of the first five volumes, and page 
for page with the London edition recently published. Boston. Lilly, 
Wait & Co. 

A Treatise on the Parties to Actions, the Forms of Actions, and on 
Pleading, with second and third volumes, Containing Precedents of 
Pleadings, in 3 vols. By Joseph Chitty Esq., of the Middle Temple, 
Barrister at law. Sixth American from fifth London edition, corrected 
and enlarged; with notes and additions by John A. Dunlap, Esq. 
And additional notes and references to late decisions, by E. D. Ingra- 
ham. Hartford. G.&.C. Merriam. 3 vols. 8vo. pp. 1516. 


AMERICAN PROPOSED. 


Phillips on Insurance. Vol 2. The second volume of Phillips on 
Insurance will be published in the course of a few months. It will 
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have a common table of contents and index for this and the preceding 
volume. This second volume will contain the decisions down to the 
time of publication and also the legal proceedings on policies. 

Law of Patents and Literary Property. A new work on the Law of 
Patents and Literary Property, is, we understand in preparation by a 
gentleman in Boston, and will probably go to the press in the course 
of the present year. The plan is a digest and arrangement of all the 
decisions and all the law on the subject both in England and the Uni- 
ted States, and also the incorporation of as much of the French law as 
is applicable in this country, with a sketch of other foreign laws relating 
to patents and literary property. 

The Law of Interest. It is singular that no general treatise on the 
subject of interest, including the whole law by which it is regulated, 
has never yet been published in England or the United States. This 
is the more remarkable as it is a branch of Jaw which, not only every 
lawyer and every court, but every bank and every merchant in exten- 
sive business, has frequent occasion to apply, and about the application 
of which doubts frequently arise. We learn that a work is in prepara- 
tion upon this subject, in great forwardness. It will be published in 
Boston in the course of the present year. 








INDEX. 


Actions of debt, covenant and assumpsit, proposed consolidation 
of, 290. 

Administrators and executors, William’s Treatise upon by Trou- 
bat, 71. 

Alabama, legislation of in 1831-2, 203. 

Appointments, 239. 

Ashburton, Lord, sketch of his life, 448. 

Assignment for the benefit of creditors, 220. 

Average, general, six different adjustments of the same loss by 
different insurance companies, 45. 

B 

Bail, into what county the execution against the principal should 

be sent in order to charge bail, opinion, 66. 
C 

Carriers, liability of stage coach proprietors, 489. 

Christianity a part of the common law, 346. 

Codification, written code preferrable, 4; objections stated by 
Mr. Park, 5; extent of common law a reason for codifying it, 
8; first steps in forming a code easy, 8; objections to a code 
founded on a misconception of its nature, 9; how a code should 
be constructed, 17 ; practicability of codification settled, 28 ; 
the only means of clearing up the law of real property, 33. 

Coke, Sir Edward, specimens of his eloquence, 460. 

Colonial governments, general view of them before the adoption 
of the constitution, 248 ; all the colonies from the declaration 
of independence, if not before, considered themselves one peo- 
ple to many purposes, 262. 

Common law, can be traced back only to Ed. I., 7; consists of 
2,625,000 articles, 8; custom considered as basis of law, 9, 10. 

Commerce, regulation of, one great object of forming the constitu- 
tion, 271. 

Common carriers. See stage coach proprietors. 
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Compact, how distinguished from a government, 278; original, 
theory of, 280. ; 

Conflict of laws, as to wills, 85. 

Conspiracy, law of, 210. 

Constitutional law, 242. 

Constitution of the United States, sketch of the history of its adop- 
tion, 271; objections to at the time of its adoption, 275; not a 
compact merely, 278. 

Contempt of court, 306; act of congress of 1831, respecting, 342. 

Contre projet of Mr. Park noticed, 5. 

Cushing, his Treatise on Trustee Process noticed, 221. 

Custom as a basis of law considered, 9, 10. 

D 

Dane Law College at Cambridge, address of President Quincy on 
dedication of, 4%. 

Delaware, \egislation of, in 1832, 187. 

Descents, uncertainty of the law relating to, 27. 

Digest of English cases at common law, 87; in equity, 118; 
ecclesiastical reports, 139; American cases in 1 and 2 Penn- 
sylvania Reports, 143; 8 Wendell, 7 Greenleaf, and Vermont 
Rep. 371. 

Dunning, John, Lord Ashburton, sketch of his life, 448; his 
style of speaking, 451; mode of examining witnesses, 453 ; 
visit to Berlin, 455. 


_ 
ns 


Education in the law, 48. 
Exzecutors and administrators, Williams’ Treatise upon, by Trou 
bat, noticed, 71. 
r 
Felo de se, his will, 82. 
Felon, his will, 82 
Feme covert, her will, 80 
French code contrasted with the Prussian, 12 
G 
Government, difficulty of constructing, 242, 243, We. 
Germany, state of legislation in, 234. 
Great Britain, legislation of, 1832-3, 208 
Grecnleaf’s Reports, digest of cases in vol. 7, 371 
I 
Insurance, adjustment under of a partial loss and general average 
15. 
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Insurance, on goods on board of any American vessel, how to be 
applied, opinion, 344. 
J 
Jurisprudence as contrasted with legislation, 11, 12, 25, 30. 
L 

Laws, written and unwritten, 4. 

Law, whether a science, 349. 

Law publications, 240, 493. 

Legal education, 48. 

Legal reform, 299. 

Legislation, state of in Germany, 234. 

Legislation of Tennessee, 445. 

Lex Loci, whether a Scottish bond negotiable in Scotland may 
be sued in United States in the name of the assignee, opinion, 
42; as to wills, 82. 

M 

Maine, legislation of in 1832, 186. 

Married woman, her will, 80. 

Maryland, legislation of in 1831-2, 196. 

Mayes, Daniel, review of his Introductory Lecture, 349. 

McDuffie, Mr., his argument on the impeachment of Judge 
Peck, 316. 

Meridith, Mr., extract from his argument on the impeachment of 
Judge Peck, 326, 330. 

Meyer, notice of his work on codification, 5; his remarks on the 
Prussian code, 14; on the French code, 14, 15. 

O 

Original compact, theory of, 280. 

P 

Parliamentary reform bill, 211. 

Park, John James, review of his contre-projet to the Humphrey- 
sean code, 5. 

Peck, James H., impeachment of, 304, 220. 

Pendleton, Edmund, sketch of his life, 36. 

Pennsylvania Reports, cases from vol. 1 and 2, 143. 

Pennsylvania, legislation of in 1831-2, 192. 

Pleading, general principles of, 357. 

Policy of insurance, adjustment of a general average and partial 
loss, 45. 
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Practice, of the courts of the United States by Conkling, 464; of 
Virginia by Robinson, 474. 
Prussian code contrasted with the French, 12. 
Public lands, controversies about them one cause of the delay of 
the ratification of the cons‘itution of the United States, 259. 
Q 
Quincy, President, his address on the occasion of the dedication 
of Dane Law College at Cambridge, 48. 
R 
Reform Bill of the British house of commons, 211. 
Rhode Island, declined to send delegates to the convention for 
forming the constitution, 272. 
Robinson, Conway, his Treatise on Virginia practice noticed, 232, 
474. 
S 
Sanity of testator, case respecting, 74. 
Scotch bond, negotiable and assigned in Scotland, may be sued 
in United States in the name of the assignee, opinion, 42. 
Seals, defined, 290; origin of the use of them, 291; useless, 290, 
&c.; absurdities of the law respecting them, 290,.&c. 
Slave from a foreign country entitled to his liberty in Massachu- 
setts, 490. 
Social compact, theory of, 280, &c. 
Stage coach proprietors, their liability as to carrying passengers, 
489. 
Stevens on Average and Benecke, new edition proposed, 238. 
Story’s Commentaries, first vol. reviewed, 242. 
Story, Mr. Justice, his commentaries on the constitution noticed, 
230 ; plan of the work, 231. 
T 
Tennessee, legislation of, 445. 
Testator’s sanity, 74; incapacity, 79. 
Thacher, Judge, his address to the grand jury noticed, 216. 
Traitor, his will, 82. 
Troubat, Francis J.’s edition of Williams’s Law of executors and 
administrators, 71. 
Trustee Process, Cushing’s treatise upon noticed, 221. 
Vv 
Vermont Reports, digest of cases in vol. 3, 371. 
W 
Wickliffe, Mr., extract from his argument in the case of the im- 
peachment of Judge Peck, 328. 
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Williams’s treatise on the law of executors and administrators re- 
viewed, 71. 

Will, sanity of testator, 74; incapacity, 79: by married woman, 
80; by outlaws, felo de se, traitors, felons, 82; execution of 
will, 82; ‘foreign wills, 85. 

Wirt, Mr., his argument on the impeachment of Judge Peck, 332. 

Written and wawritten law, 239 





